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Case Referred :
1. Gopal Krishnaji Ketkar v. Mahomed Haji Latif & Ors., (1968) 3 S.C.R
Counsel :
Mr. Gireesh Kumar for Appellants
Mr. C.N. Sree Kumar and Mr. Roy Abraham for Respondents
ORDER

Mr.JusticeS.N.Kapoor,PresidingMember: Theabovenamedtwocomplainants
feeling aggrieved by the order of dismissal of their complaintin OP No. 103 of 1996
dated12.3.1996,havefiledthisappealclaimingRs.4,21,000ascompensationformedical
negligence intreating appellant No. 2 and her child.

2. The case of the appellant/complainant is that during the period of her second
pregnancy K. Vandanathe second complainant, wife of the first complainant used to
consultDr.Mrs.SojiKurienaGynaecologistinSreeNarayanaMedicalMissionGeneral
Hospital during the relevanttime. As advised by Dr. Mrs. Soji Kurien, she went to the
hospital in the morning of 18th July, 1993. Since Dr. Kurien was on leave, check up
was done by another doctor. The attending doctor said to her that delivery was likely
totakeplacetheverysameday.Asnoroomwasavailable,shewasadvisedtogohome
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and returnwhen labour painwould start. By 7.40 p.m. on 18th July, 1993, she noticed
dischargeandreachedhospitalalongwithherhusbandandreportedtothedutynurse.
She was examined by the Duty Doctor M.D. Balachandran and Dr. G.S. Venkitesan,
the ChiefMedical Officer.Asadvisedbythem,dripwasstarted. Thereafter,shewasleft
inthecareofnurses.JustbeforedeliveryDr.IndiraKaimalvisitedtheante-roomtoattend
anailinginfantalsoexaminedherattherequestofthenursewithreluctancesayingthat
she will send the surgeon. The complainant delivered afemale baby at 10.30 p.m. in
absence of any doctor. The episiotomy was conducted by a nurse.

3. The babydid notcry afterthe delivery. The complainantheard lapping of hands
and then only the second opposite party Dr. M.D. Balachandran came to the labour
room.Hesentone-sweeperwomantofetchDr.IndiraKaimal,Paediatrician. Shecame
anddirectedtoadministeroxygentothebaby.But,sinceoxygencylinderwasnotavailable,
the child began to cry. The Doctor left after handing over the baby to the bystanders
and cousin of Vandana. Thereatfter, the child was not examined by any doctor till the
next morning. When the child was taken to Dr. Indira Kaimal the next day at 9 a.m.,
brushingasidetherequesttoexaminethechild, shedidnotexaminethechildnorgave
anyopinionregardingthe condition ofthe child norshetook any precautionthoughthe
babywasshowingrestlessnessanduneasiness. Thechildcriedforsometime on20th
July,1993andsuddenlyfellsilentafter9.30a.m.Thecolourofthebabybecamebluish.
It was immediately taken to the duty room and there the child was examined by Dr.
BalachandranandDr.IndiraKaimal.Thedoctorsprescribedglucoseorally.Aftersome
timethediscolourationrepeated. ltwasagaintakentothedutyroom. Somemedicines
were prescribed but the condition of the baby did not improve.

4.Dr.H.G.SureshofAlleppeyDistrictHospitalwascontactedwhoafterascertaining
thefactsopinedthatthesymptomscouldhavebeencausedduetolackofoxygensupply
to the brain. Dr. Suresh visited the child at about 9 p.m. Dr. M.D. Balachandran and
Dr.IndiraKaimaldidnotcooperate. Dr. Sureshcameforthe purposeofdiscussionand
leftafteradvisingtotakethechildtothe AlleppeyMedical CollegeHospitalifthecondition
didnotimprove.Theconditionofthechilddeterioratedthereafter. Thechildhadcontinuous
fits though attempt was made to control by medicine. At about 3 p.m. on 21st July,
1989, the child was taken to Alleppey Medical College Hospital. On examination, the
childwasfoundto be suffering from extensive braindamage. The pussformationwas
developedinthepartofthebodyofthebabywhereneedlesfortheintravenousinjections
wereinjected.ltneededprolongedtreatment. Thechilddevelopedincurableabnormalities
includingmentalretardationandaffectedphysicalandmentaldevelopmentofthechild
aswellascauseddeformityinrightleg. Thecomplicationsaroseonlybecauseofcallous
negligence anddeficiencyinservice caused duringthe confinementand atthetime of
delivery of the child in the respondent hospital.

5.Thecomplainant/respondenthadclaimedRs.4,49,457.27ascompensation,(Rs.
28,457.70ps,theamounthadalreadybeenspentfortreatmentand upkeepofthechild
along with Rs. 21,000 to be spent on surgery for setting right deformity the right leg),
jointly and severally from the above named respondents along with cost of Rs. 5,000.

6. The hospital contested the matter, inter alia, on the ground that the allegations
didnotconstituteaconsumerdispute.However,theadmissionofthesecondcomplainant
inthe Hospitalfordeliveryand delivery of female baby has notbeendisputed. Allother
allegationsweredenied.Itwasdeniedthatthecomplainantwasnottreatedwithproper
attentionandcare.ThepatientwasexaminedbythedutyDoctor,Dr.M.D.Balachandran
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and by Dr. D.S. Venkatesan, respondent No. 4. Dr. M.D. Balachandran was present
throughoutandwasattendingthesecondcomplainantatthetimeofdelivery. Thedelivery
was normal but the child was asphyxiated. Immediately by about 10.45 p.m. Dr. Mrs.
IndiraKaimal,paediatricianwassummonedwhoreachedandattendedtothechildwithin
minutesbyadministeringthenecessarymedicines.Evenbeforeherarrivaloxygenwas
administeredandallnecessarystepsweretakenasfoundnecessaryandpropercareand
attentions bestowed onthe mother and the child. Dr. Indira Kaimal attended the baby
on 19th and 20th July, 1993 also. Every possible treatment was given to stabilise the
conditionofthechildwhohaddevelopedcyanosisandattacksoffits.Necessaryinjections
weregivenbyDr.R.Lakshmi.Doctorsandnurseswere attendingthe babywithoutany
fail. Whenabnormalitieswerenoticedpropermedicineswereadministeredandutmost
careaswasavailableinthe Hospitalwas giventothe child. As perpara5 oftheversion
of Dr. G.S. Venkatesan, the labour room was provided with oxygen cylinders. In para
3,itwas claimed thatthe abnormality and deformities said to have been noticed were
notcaused by the deficiencyinservice or negligence ofthe opposite parties. By about
noon on 21.7.1989 its condition had been stabilised. On 20.7.1989 at about 9 p.m.
Dr. Suresh, areputed paediatrician attached to the District Hospital, Alleppey visited
thebabyandathisdirectionasrequestedbythe complainantthe childwasdischarged
tobetreatedatthe Medical College,Alleppey. Thecompensationclaimedisimaginary
andexorbitant.

7.Dr.M.D. Balachandran, respondent No. 2 claimed that when the second com-
plainantarrived, hewaspresentandattended. Onconductingepisiotomythe childdid
notcryonbirth.Necessaryattentionincludingadministrationofoxygenwasimmediately
given.TherespondentNo.3thePaediatricianwassentforandshereachedwithinminutes
and attended to the baby. The allegation that the baby developed complaints due to
prolonged labour and due to his failure to attend is denied.

8.Thethirdrespondent/oppositeparty Dr.IndiraKaimalclaimedthatthecomplaint
wasfrivolous,vague,andspeculativeandlackedmerit. Shefurtherclaimedthatthematter
wasnotcoveredunderthe ConsumerProtectionAct. Shewascalledtothelabourroom
atabout 11 p.m.on 13.7.1989 and found that oxygen was being administered to the
baby. Suction was done. Injection of soda bicarbonate along with betnasol was given
tothebabybythe dutydoctorandthe nurse. Onexamination ofthe babyitwasnoticed
thatithadalreadycommencedgaspingtypeofbreathingandimmediatelyresuscitation
wasdone.Sheventilatedthebabytillspontaneousrespirationwasestablished.Immediately
thebabystartedcrying. Thereafterimmediatesupportivelineoftreatmentbyadministering
oxygen, injection, Vitamin K, and ampicillin were administered and to keep the body
temperaturesteadyhotwaterbottleswereplacednearthebaby.Instructionsweregiven
to the duty staff nurses to watch for cyanosis and fits. The mother and the child were
keptunder close observation after the delivery. She left the labour room only after the
conditionofthebabybecamestable. TheDoctoragainexaminedthebabyon19thmorning
whenijitterinesswasnoticed. The babywas given25%glucosethroughrylestube and
anticipatingfits,phenobarbitonewasalsoadministered.Intheevening,sheexamined
the baby once again. Medicine was repeated. In the morning of 20th July the Doctor
againexaminedthebabyandthe conditionwasnoticedas“generally stable”. Butlater
onthechilddevelopedcyanosisandthethirdoppositepartyimmediatelyexaminedthe
baby and oxygen was administered. Duty nurse was directed to take the baby to the
sisterroomforcloseobservationandmonitoringthetreatment.Babybecamestableand
another antibiotic gentamycinwas also started. Inthe evening the child had an attack
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offitsandthethird opposite party was called and sheimmediately came and attended
onthebaby.Calmposeand|.V.10%glucoseweregivenalongwiththemedicineprescribed
earlier. Thefits was fully controlled and after the condition of the baby became stable,
child was left in the sister’s room for close monitoring.

9. It was also claimed that about 9 p.m. on 20th July, 1989, Dr. E.G. Suresh,
Paediatrician, Govt. Hospital Alappuzha came to the house of the opposite party No.
3-Dr.(Mrs.) IndiraKaimalanddiscussedthe case. Dr. Suresh expressed satisfaction
anditwasdeniedthatshe did notcooperate with Dr. Suresh. Dr. Sureshrequested Dr.
(Mrs.) Indira Kaimal to direct the baby to the Medical College Hospital , Alappuzha if
the condition of the baby would not improve. The baby had fits again in the night of
20th July, 1989 and in the morning of 21st July, 1989. The medicines were repeated
andinaddition.Mannitol,Decadron,OralglycerineandEpiwalwerealsoadministered.
The babybecame stableand asperthe advice of Dr. E.G. Sureshand asrequested by
the complainants, the child was referred to Medical College Hospital, Alappuzhaat 2
p.m. on 21.7.1989.

10.Dr. G.S. Venkatesan, Chief Medical Officer -opposite party No. 4 claimed that
hewasnotdirectlyconcernedwithGynaecologyandPaediatriccasesforhewasconcerned
withgeneralsupervisionoftheaboveDepartments.However, heclaimedthatduringhis
roundsinthehospitalonthenightof18thJuly,1989,thesecondcomplainanthadoccasion
to examine Smt. Vandana before her delivery. He was satisfied that her condition as
well as that of the child to be born was normal. He gave necessary instructions to the
nursing staff on duty and to the duty doctor. The delivery was normal attended by 3rd
oppositeparty,Dr.M.D.Balachandran.Thelabourroomhadsufficientnumberofoxygen
cylinders.Dr.IndiraKaimal,thePaediatricianimmediatelyarrivedandgavenecessary
treatmentandmedicines.Ultimately,itwasstatedthattherewasnodeficiencyinservice
on the part of either of the opposite parties.

11. From the side of the complainant only the complainant Smt. Vandana Devi
was examined as a witness in addition to filing of certain documents. From the other
side, Dr. Balachandranand Dr. Indira Kaimal were examined as witness in addition to
filingnumerousdocuments.

12.Duringthe course of proceedings, anapplicationhasbeenmovedbythe com-
plainantfordeletingthe name ofthe opposite party No. 4 fromthe array ofthe opposite
parties, in absence of any specific allegation against him and the claim being mainly
againstSreeNarayanaMedicalMission,Dr.M.D.Balachandran,opposite partyNo. 2,
and Dr. Indira Kaimal, Paediatrician, opposite party No. 3. In view of this prayer, the
appeal has beendismissed against opposite party No. 4.

13.TheStateCommissionafterconsideringthematerialonrecordraisedthefollowing
issues:

(i) Whetherthedisputecomesunderthe Consumer Protection Act?

(i) Whethertherewasanynegligenceordeficiencyinthemedicalservicerendered
bythe oppositeparties?

Issue No. 1:

Onthebasisofmaterialonrecord,the State Commissionheldthatthecomplainant
was a consumer for consideration was paid for service rendered by the hospital.
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IssueNo.2:

Insofarasdeficiencyinrendering service by the hospital is concerned, the State
Commissionheldthatthe complainanthadfailedtoestablishanydeficiencyinservice
onthepartoftheoppositparty/respondentandassuch,thecomplainantwasnotentitled
to any relief and the complaint was dismissed.

14. There is no denial of the fact that earlier the complainant was treated by Dr.
SojiKurian,Gynaecologistinthesamehospital. On18thJuly,1989,theduty Dr.Lakshmi
examined heras Dr. Soji Kurianwas notavailable. She opined thatdelivery might take
place onthatday orthe nextday and since noroomwas vacantthere, the complainant
wenthome. Onthatday itselfinthe evening atabout 7.30, there was minor discharge.
Sheproceededtothehospitalinacarandreportedtothegeneraldutyroom.Nursecame
thereandtookhertotheAnteLabourroomandmadehertoliethere.Later,Dr.Balachandran
examined herbyusing stethoscopeandlatercame out. After LOminutes. Dr. Venkitesh
came and examined heranddirectedthe nurseto startthe dripand advisedthe patient
tosleep.Medicinewasgiventhroughdrip. Somepainwasfeltbyher.Muscularinjection
wasalsogiven.Bythattime,shewasexperiencingseverepain.Nodoctorwasthere.However,
Dr.IndiraKaimalcametheretoattendababy.Nurserequestedhertoexaminethepatient.
Thoughitwas not her duty, Dr. Indira Kaimal examined her and she directed the nurse
to callthe Duty Doctor asthere wasrapid contraction and she told the nurse for surgery
andthenshewentout. Therewasseverepainandcontractiontothe patient. The patient
wastakentothe adjacentroom by the nurse with the help of sweeperwoman. Tillthen,
theDutyDoctorhadnotreached.Hence,thenurse herselfdid Episiotomy, Deliverywas
effected. The newly born baby was not crying. The child was taken by holding on the
legs with head downward. At that time, Dr. Balachandran reached there. He directed
the nursetobring oxygen. Dr. Balachandran gently patted the back portion of the child.
Thepatientheardthatsound.Shealsoheardsomebodysayingthattherewasnooxygen
inthe oxygencylinder. Dr.Balachandrandirectedthe nurseto callthe paediatrician.Dr.
IndiraKaimalreachedthere. The oxygencylinderwasbroughtfromthe adjacentroom
whichwasinuseforanothernewbornbabyandadministeredthebaby.Inthemeanwhile,
10minuteshadelapsed. Thereafter,thebabybegantocry.Dr.Balachandrancameand
after doing the stitches he went out. After half an hour the patient was taken to Ante
Labourroom. Afterwards, shewas shiftedtotheward. Her cousinsisterwasalsothere,
was carrying the child. The baby was continuously crying.

15. On 19th morning, the next day, the patient was informed by the nurse that her
babywastobetakentothe paediatrician. But, the baby wasreturned back asthe baby
wasexaminedonthepreviousdayandthebabywascryingcontinuously. Jitterinesswas
noticed.

16. On 20th morning when the baby was crying, a bluish colour was noticed to
the baby. Baby was taken to the duty room by the cousin sister of the complainant.
The baby was treated by the doctor and after 15 minutes the baby was taken back to
her mother. The bluish colour disappeared. Again on 20th itself the bluish colour was
noticed on the baby while crying. The baby was again taken to the duty room by the
nurse. Thereafterthe baby was not givento the complainant. Onthatday atnoon, the
complainantwas taken to the duty roomfor breast-feeding the child. The baby wasin
deepsleepandwasnotsucking properly. Lateron,the complainantwasinformedthat
the disease ofthe babyintensified. Dr. Suresh, Paediatrician had examined the baby.

17. The next day, the baby was taken to the Medical College, Alleppey. After the
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baby was broughtto her, she noticed a big wound on the right leg where the drip was
applied and the wound was deep and pus forming stage. The left anckle portion was
found“loose”. Asperherstatement,the childwasagedfouryears;therewasnoproper
mentaland physical growth. There was braindamage to the child duetolack of proper
treatment at the time of delivery and thereafter.

18. She was put to a lengthy cross-examination. In cross-examination when a
suggestionwasputonbehalfofDr.Balachandranthatepisiotomywasdonebythesecond
opposite partyi.e. Dr. Balachandran, she categorically stated that as the doctor failed
to reach in time Nurse done Episiotomy. This is done for quick delivery. .

19. Some another questions were put to her as under :

Q. ltisputtoyouthatEpisiotomywasdoneby2ndO.P.toyourdeliveryandatrtificial
breathing by mouth was given to your baby?

A. Doctorwas notthere. | do not know the details after the baby was taken from
there.

Q. Whetheryou have any blood relation with your husband before marriage?
A. No.
PW2-Dr. G. Balakrishna Pai is the husband of the complainant No. 2.

20.Hesupportedherwife. He alsostatedthatafterdelivery Dr. IndiraKaimalalong
with a nursing student came out of the labour room. On inquiry, the nursing student
told him that his wife had pain and she was going to call the doctor. Later on another
nursetold himthat Vandanahad delivered and messengerhad goneto callthe doctor.
Then, Dr.Balachandranreachedandwenttothelabourroom.Immediatelyasweeper
woman came outofthe labourroomandwenttothe Doctors’ Quartersand came back
along with Dr. Mrs. Indira Kaimal and went to the labour room. He also stated that his
wifetoldhimthattherewerecomplicationsduringthedeliveryandnodoctorwaspresent
atthattime and the baby did not cryimmediately after birth. He consoled her wife and
came out of the ward.

21. 0n 20th morning when the baby was crying, suddenly the cry stopped and a
bluish colour began all over the body of the baby. The baby was immediately taken to
thedutynurse.Dr.IndiraKaimalreachedthereandadvisedtobringoralglucose,saying
that it was due to hunger. After some time, the baby was kept on the bed beside the
mother and advised to feed the ret of the glucose to the baby orally. Again the baby
developedbluishcolouronthe body. Babywastakentothe duty nurse. The nurse kept
the baby in the duty room. Dr. Indira Kaimal reached there and administered oxygen
to the baby. On inquiry of the complainant, the duty nurse informed him that oxygen
was being given to the baby and baby had bluish colour on the hands and legs and on
the face off and on. Even in the afternoon also he enquired again to the duty nurse.
Shetoldthatthe babywasstilldevelopingbluish colour. He feltthatthe body had some
seriouscomplications;heconsultedDr.Suresh,PaediatricianofAlleppeyDistrictHospital
overthetelephone.Dr.Suresh,toldthecomplainantthatthesesymptomswerepresent
in the baby when is brain did not get oxygen to the complications during the delivery
and if there were any constraints in that hospital to treat the baby. He advised to take
thebabytoAlleppey District Hospital. He informed this matterto Dr. IndiraKaimalwho
toldhimthatitwasnotadvisabletotransportthebabybecauseithad Cynosis.Heagain
informed Dr. Suresh the details. Dr. Suresh told him that he would be coming to the
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hospitaland see the baby as he wasto come to Cherthala (Sherthalai) inthe evening.
Theduty nursetoldthatthe baby hadfitsone ortwotimeswhenDr. IndiraKaimalcame
to examine the baby asked to buy Glucose, I.V. Set and Gardinal tablet.

22.Dr. Suresh reached the hospital at 9 O’clock. Since Dr. Indira Kaimal did not
reachthe hospital, he examined the baby with the permission of Dr. Indira Kaimal. Dr.
SureshandthecomplainantwenttotheresidenceofDr.IndiraKaimal.Dr.Sureshopined
thatthebabyhadjitteriness,andbabywasdehydrated. Sincethe baby hadfits, opined
togive feedsthroughnasaltube andto startdrips. Dr. Suresh also advised himto take
the baby to the M.C.H as the baby required good care at that stage which the baby
was not getting at the hospital and went. During night also the baby had continuous
fits. Nothing was done materially to control the fits. Next day morning the baby had
fits again. He informed the details to Dr. Suresh at 6.45 morning. He advised him to
take the baby to M.C.H. The complainant told this to Dr. Indira Kaimal who advised
himtotakethebabyafterthefitswerecontrolled. ThenthemedicinesZodiumValporate,
IV Set, Oral Glycerine, were bought and given in the duty room, as prescribed by her.
Baby had fits even after that.

23. In the afternoon at 2.15 the duty nurse gave him a referral letter and asked
him to take the baby to the M.C.H. At 3 p.m. on that very day the baby was brought
to M.C.H. The baby was examined by Duty M.O. In the ticket he wrote that the baby
hadl.C.H.(IntraCranialHaemorrhage), Moroabsent, History ofasphyxia, complaints
of Cyanosis, Convulsions from day before. Dr. M.L. Thomas examined the baby. He
told him that if the babies develop Neuro Genic fits, there was no purpose in their life
eveniftheysurvive.

24. He also told that on the right leg at the sight where the drip was given from
the Hospital at Cherthala began to form pus. This wound became a large one. They
diagnosedHypoxiclschemicEncephalopathy.Gradually,paralysiswasaffectedtothe
leftleg. Right hand of the baby also found paralysed. When the baby taken for check
upinthe M.C.H.theyweretold allthese occurred due to the brain damage and further
complicationscouldbeseenonlybyfollowup.Dr.P.G.ChandrasekharanNairatM.C.H.,
AlleppeystartedPhysiotherapyforthecontracturedevelopedontherightlegwhichwas
carriedoutupto9.3.1990.0n20.10.1993,Dr.V.RamanandaPai, PaediatricSurgeon,
M.C.H.,Alleppeycarriedouttheoperation. ThebabyremainedinM.C.Hfrom18.10.1993
t030.10.1993. The baby was examined atthe Department of Paediatric Neurology at
M.C.H. It was certified the baby had mental retardation. The baby was now 5 years
old. The baby had mental age of 3 years only. He further stated that no gynaecologist
was present at the time of delivery. The baby did not cry after the delivery. The baby
gotanytreatmentonlyafterthedevelopmentofCyanosisonthe20th. Allthishappened
duetonegligenceofthe opposite party, hospital. Baby had no congenitalmalformation
or developmental defects. The child could not be admitted even in LKG.

25.0n7.9.1990, the complainantrequested forthe case sheet fromthe hospital,
buthe did notgetanyreply. Only after notice was giventhrough Consumer Prorection
Council,photocopiesofthecasesheetweresenttothembythehospital. Babyisafemale
oneandcannotsurvivewithoutdependingonothersthroughoutherlife.lfthebabywould
have beengivenpropertreatmentatthetime ofdeliveryandthereafter, such situation
might not have arisen.

26. Fromthe side of the opposite party/ respondent, the most crucial evidence is
that of Dr. Balachandran. Of course, he supported his own version and claimed that
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he was present but he definitely admitted that Dr. Soji Kurian, the Gynaecologistand
Dr. Lakshmi,Assistant Gynaecologistwere notpresentatthetime ofdelivery. Thereis
noexplanationwhatsoeverastowhyatthetimeofdelivery,noGynaecologistwaspresent.

27.Thereisyetanotheraspect, relatingtogenuinenessofthe case sheet. Itwould
be worthwhile to re-produce the questions putto Dr. Balachandran and his answers :

Q.

A. Used to write if there is Abnormal finding.
Q.
A. The entries in the page 2 of the case sheet is in my hand writing. F.H.S. will

Details of Doctors Examination is not seenin the case sheet?

Is it (all details) not written usually all details even if there is no abnormality?

be noted periodically. Such a practiceistherein M.C.H. Here thereisno such
practice.

Therewas“somedelayuptoSodiumbicarbonateiswritten”onthesidemargin
on19.7.19897

Writtenon 18.7.1989itself. Writteninthe Margin. B.P.alsonotedinthe Margin.
Separately noted is due to given to the Baby. The writings below 19.7.1989 is
not in my handwriting. Written in the margin is my handwriting.

Medicinesseeninthenursesdailyrecordsisgivenbymyinstructions.5-2item
time recordedis not correct. 9.55 p.m. written is wrong. “Injection Methergin”
isgivenafterdelivery.

Itis recorded in the Nurses Daily record that “Injection Methergin”, Injection
Bethnesolisgivenat9.55?

That also recorded time wrongly. | have not given instruction for Bethnesol.
Metherginisto contractthe uterus after delivery.

The case details of the baby is written through Mother’s case sheet.
Bethnesol is given to the baby.

Injection Methergine isto be givenwhenthe Placenta expels.

He denied that according to him the baby took breath after 3-4 minutes but
itwas notrecorded in diary. Delay in breathing was recorded. He also denied
thefollowingsuggestion:

Itis puttoyouthatthe baby had Asphyxia due to the rapid contraction caused
bythe effectofthe medicinesadministered beforethe deliveryandalsodueto
absence ofthe doctors during the delivery period to assist?

Notcorrect.

Re. The time 9.55 noted in page 9 of P17 is may be 10.55.
Interest will be taken to care the patients affairs first and recorded later.

While there may not be any dispute about the interest of the patient but the
hospitalwasalsosupposedthataGynaecologistoratleastaAssistantGynae-
cologist should be available at the time of delivery and the matter should not
havebeenlefttodutynurses/staffwhentheservicesofaGynaecologistaresought.

Some specific questions were put to Dr. Indira Kaimal which are as under:
8
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Q. Inthecase sheetof18.7.1989, it was written by me “Cyanosed cold clammy
limbs” at 10.45is as per instructions of the Duty Doctor. Cold clammy means
“very cold”

Inthecasesheetdated18.7.1989and19.7.19890fthebaby,thedoctors’record
andnursesdailyrecordareinmyhandwriting.Inthesignaturecolumnofnurses
daily record, the writing ‘pt’ is not in my handwriting.

28.Inordertoverifywhetherthe medicineswere givenaccordingtomyinstruction
can be seen from the nurses daily record.

Q. Inthis case it seems that medicines not given. Anything to say?

A. ltisnotseeninthiscasesheet. Ifverificationisneededthereisanothernurses
record inthe hospital.

©

Itis puttoyou that seeing this case sheet medicines you cannot affirmatively
saythatmedicinesaregiven?

No, itis given,
How can affirmatively say?
For verification Nurses daily record is in the hospital. It can be taken.

o >0 >

Itisseeninthecasesheetthatmanymedicinesprescribedbyyouon20thwere
not given to the baby?

>

One sheetis missing from the nurses daily record of the case sheet.

©

Canit be taken that the Asphyxiated baby became normal after it has cried?

A. Thebabycanbe said normalwhenitcries, only on examination and found on
examination the other vital functions are normal.

OthervitalfunctionsmeansHeart, Temperature, Nutrition, etc.including Res-
piration.

Q. Thereisnosuchrecord of examination of the vital functions seeninthe case
sheet?

A. Notusedtorecord completely.

lalsoagreethatthetextbookofPaediatricsbyNelsonisanyauthority.Nelson’s
TextBookofPaediatrician4thEdition(1969)PageNo.458,ParagraphHeading
“Hypoxiaandlschemia”showntotheDoctor(RW2)andaskedwhethersheagrees
with Ethology i.e., what is said about Ethology in that particular paragraph?

A. Yes,lagree.

Q. DoyouagreewiththesuggestionthatuterinecontractionsresultisinPostnatal
Hypoxiain delivery room?

A. No. Ifit happens all the babies born will have Birth Asphyxia?

Q. Will rapid contraction of uterus result in perinatal Hypoxia?

A. Need not be. It may or may not occur.

Q. Doyouconcurwiththedetailsgiveninpage458ofNelson’sbook(table9)regarding

“Effects of Asphyxia™?
9



930j Cases & Materials on Consumer Law

A. Accordingtothetextbookmaybe,butlhavenotcomeacrossanyofthesecases.
Ilhave seenandtreated babieshavingsevere Birth Asphyxiathanthisbutthey
do not have any of the neurological or any of the complications mentioned in
the text book. Evenin this also | never suspected any complications.

29.Thereisnoreasonforthetwo complainantstofalsely allege eitheragainstthe
hospital orthe doctorsinwhose handstheyleftherbody and soulunless somethingis
wrong with the hospital or the concerned doctor(s).

30.0necouldbenotoblivioustothefactthatfor our purposes questionof medical
negligence hasto be decidedinthe light of preponderance probabilities and the case
ofthe complainantscouldnotbethrownoutonthe speciouspleathatthe specificpleas
were nottakenoronthe pointofonusproof, foronus of prooflosesitssharpness,when
boththepartiesenterintoevidence,andbotharerequiredtoproducethebestevidence
available. One has to see the evidence in these matters in the light of the fact that a
manonthestreetispittedagainstanexpert,hedependsupondoctor’'sspecialknowledge
aboutthe medicinestheyadminister. They are supposed to maintain accurate record
oftreatmentaswellmedicinesadministered.However,inthesecaseswherevirtuallyevery
material information is within special knowledge of the concerned doctor, in terms of
Section1060ftheEvidenceActthentheconcerneddoctorandthehospitalaresupposed
toprovethatdue careandcautionwastakenwhilegivingtreatment. Section 106 reads
as under:

“106.Burdenofprovingfactespeciallywithinknowledge—Whenanyfactisspecially
within the knowledge of any person, the burden of proving that intention is upon
him.”

Illustration

“(a) Whenapersondoesanactwithsomeintentionotherthanthatwhichthecharacter
andcircumstancesoftheactsuggest,theburdenofprovingthatintentionisupon
him.”

31.Inthisregard it may be appropriate to referto the observations of the Hon’ble
Supreme Court in the case of Gopal Krishnaji Ketkar v. Mahomed Haji Latif & Ors.,
(1968) 3S.C.R. Therelevant observations are stated herein below :

“Evenifthe burden of proof does notlie on a party the Court may draw an adverse
inferenceifhewithholdimportantdocumentsinhispossessionwhichcanthrowlight
on the facts at issue. It is not, in our opinion, a sound practice for those desiring
to rely upon a certain state of facts to withhold from the Court the best evidence
whichisintheirpossessionwhich could throwlightuponthe issuesin controversy
and to rely upon the abstract doctrine of onus of proof. In Murugesam Pillai v.
ManichavasakaPandara,LordShawobservedasfollows:

“Apractice has grown up in Indian procedure of those in possession of important
documents or information lying by, trusting to the abstract doctrine of the onus of
proof,andfailing,accordingly,tofurnishtothe Courtsthebestmaterialforitsdecision.
Withregardtothird parties, thismayberightenough-theyhave noresponsibilityfor
theconductofthesuit; butwithregardtothe partiestothesuititis, intheir Lordships’
opinionaninversionofsound practice forthose desiringtorelyuponacertainstate
of facts to withhold from the Court the written evidence in their possession which
would throw light upon the proposition.”

10
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This passage was cited with approval by this Courtinarecentdecision Biltu Ram
& Ors. v. Jainandan Prasad & Ors. In that case, reliance was placed on behalf of the
defendantsuponthefollowing passage fromthe decisionofthe Judicial Committeein
Bilas Kunwar v. Desraj Ranjait Singh & Ors. :

“But,itisopentoalitiganttorefrainfromproducinganydocumentthathe considers
irrelevant; if the other litigant is dissatisfied it is for him to apply for an affidavit of
documents and he can obtaininspection and production of allthat appearsto him
in such affidavit to be relevant and proper. If he fails so to do, neither he nor the
Court at his suggestion is entitled to draw any inference as to the contents of any
suchdocuments.”

But Shah, J., speaking for the Court, stated :

“TheobservationsoftheJudicial Committeedonotsupportthepropositionthatunless
a party is called upon expressly to make an affidavit of document and inspection
andproductionofdocumentsisdemanded,theCourtcannotraiseanadverseinference
againstaparty withholding evidencein hispossession. Sucharuleisinconsistent
withillustration (g) of Section114 ofthe Evidence Act,andalsoanimpressive body
of authority.”

32.Medicalethicsforregisteredmedicalpractitioners, providesthateveryphysician
wasandissupposedtomaintainthemedicalrecordspertainingtohis/herindoorpatients
foraperiodof3yearsfromthedateofcommencementofthetreatment.Besides, physician
orahospitalis free to choose whom he/the hospital will serve. They should, however,
respondtoanyrequestforhisassistanceinanemergencyunderHippocraticoath.Once
havingundertakenacase, the physician should notneglectthe patient, norshould he
withdraw from the case without giving adequate notice to the patient and his family.
They are also not supposed to wilfully commit an act of negligence that may deprive
his patient or patients from necessary medical care.

33. From the statement of the complainant, it is evident that the services of Gy-
naecologistwerenotmadeavailabletothepatient.Dr.Balachandranwhoisanordinary
MBBS andnotaGynaecologistthoughclaimedto have deliveredthe child butcircum-
stances indicate and corroborate the complainants that even he was not there at the
time of delivery. Had he been there atthat time then they would not have stated about
hisabsence. Theway she stated virtually giving nearly allthe details abouttreatment,
which she got, were either at the hands of Dr. Balachandran or Dr. Venkitesh, or Dr.
IndiraKaimalbeforethedeliverywouldindicatethatthereisaringoftruthinherstatement.

34. It may be noted that the baby was delivered at 10.45 p.m. and according to
Dr.Balachandran,injectionMetherginwasgivenafterdeliverybuthiscross-examination
wouldindicate thatinjection Metherginwas givenat9.55 p.m. though he claimed that
thetime was notcorrectly recorded. Ifthe nurse would have recorded the correcttime
orifthe injection Metherignwould nothave administered at 9.55 p.m., such amistake
wouldhaveneveroccurred.Seeinginthislight,onefindsitdifficulttorelyonthetestimony
of Dr.Balachandranandtorejectthetestimony ofthe two complainantsindicating that
he was not present at the time of delivery.

35. The nurse who had prepared that record would only indicate that the correct
timeofdeliveryandadministrationofinjectionMetherignismentionedinthecasediary.
Supposing Dr.Balachandranwas presentatthetime of operation butundisputediyDr.
Mrs. Soji Kurien orany other Gynaecologistwere notpresentas had beenadmitted. If

11
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the servicesofany Gynaecologistor Asstt. Gynaecologistwere notmade available at
the time of delivery, this would certainly amount to deficiency in service on the part of
thehospital.

36.Similarly,thefactthatinjectionMetherignwasgivenpriortothedeliveryat9.55
p.m.asmentionedinNursesrecordwhilethisshouldhavebeengivenonlyafterthedelivery
by the nurse, would confirm the inference that due care was nottaken. This could not
havehappenedifDr.Balachandranwaspresent.Asstatedbythecomplainant,Dr.Indira
Kaimal, Paediatrics had noticed thatthere was rapid contraction and she told thatshe
would send the surgeon though this fact was denied by Dr. Indira Kaimalin her cross-
examinationforobviousreasons-wouldagainindicate absence of Dr. Balachandran.

37.Thus, there are reasons to believe that Dr. Balachandran was not present at
thetimeofdelivery;thatoxygencylinderwasnotavailableandtime ofabout10minutes
elapsedinbringingtheoxygencylinderfromtheadjacentroomwhilethatoxygencylinder
was beingusedforanothernewlybornchild. One could alsonotbe oblivioustothefact
that though Dr. Indira Kaimal directed the nurse to call the Duty Doctor as there was
rapidcontractionandagreedtosendthesurgeon. But, neitherthe Duty Doctor, northe
surgeonturnedupintime. The patientwasmadetosuffersevere painandcontraction,
causinglackofoxygenforthe childduringthelabourpains. Thechilddid notcry despite
patting,oxygenwasrequiredtobegivenbutthe oxygenwasnotreadilyavailableinthe
room and it had to be arranged by depriving oxygen to another child in another room
wouldindicatethatevidentlytherewashighlyimproperarrangementtoprovidemedical
servicesofaGynaecologistalongwithnecessaryinfrastructurelike oxygen, etc.

38.Inthelightofabovediscussions,followingdeficienciesinrenderingmedicalservice
have beennoticed:

1. Injection Metherignwasgivenat9.55p.m. as per nurses daily recordregister
whichledtocontractionandincreasedlabourpainscausingsuffocationandlack
of oxygento the child before delivery.

2. Atthetimeofdelivery,noGynaecologistwaspresent.EvenDr.M.D.Balachandran
was not presentand the delivery of the child took place with the assistance of
the duty nurse.

3. Eventheoxygenwasnotprovidedintime.SeveralminuteselapsedbeforeDr.
Balachandranreached, patted the child, sent the nurse for obtaining oxygen
cylinder from the adjoining room when it was found that the oxygen cylinder
inthe delivery room was empty and about 10 minutes or so would have been
allowedtoelapseinthis process. Onewouldirresistiblyinferaboutdeficiency
inrenderingmedicalservicemuchmoreevidentduetoimproperinfrastructure
in the hospital.

4. ThemedicinesprescribedbyDr.IndiraKaimalwerenotgivenforDr.IndiraKaimal
answered that “it has not seenin case sheet”, and that “one sheet is missing
from the nurses daily record of the case sheet”.

5. Medicalrecordhadnotbeenkeptproperly. Furtherfromcross-examination of
Dr.IndiraKaimaltheasphyxiatedbabycouldbesaidtobe normalwhenitcried,
only on examination and found on examination the other vital functions were
normal. There was no such record of examining function of vital organs inthe
case sheet, for Dr. Indira Kaimal answered in this regard “Not used to record
completely”.

12
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39.AnexpertwitnessDr.E.G.Sureshwasexaminedfromthesideofthecomplainant
and Dr. G. Venkatesan from the side of the opposite party. From the statement of Dr.
Suresh,Paediatrician, Superintendent,workinginDistt. Hospital Alappuzhaitisevident
thatthechilddidsufferfromasphyxia.Accordingtohim,hypoxiclschemicEncephalopathy
meantthatthe brain had suffered lack of oxygen sometime before the baby was seen
and diagnosed as having HIE. He also stated that once brain damage was caused to
atenderbaby,itwould notbe possibleinall casestoreverse braindamage by adoctor
howeverefficientorexperiencedheorshemaybe (Notinallcases).However, hestated
that he could not say the exact cause of asphyxia of the child of the complainant. He
also stated that he was not an expert in neurological matters.

40.The above points do establishthatthere was medical negligence in providing
medicalservicesandfacilitiesatvariousstagesandinall probability, thelack ofoxygen
led to asphyxia in treatment.

41. In so far as the statement of Dr. Venkatesan is concerned, for he stated that
he examined at a very initial stage when the complainant was broughtin the hospital
hoursbeforedelivery.Nospecificcomplaintwasmadeagainsthim.Reproductionofhis
statementcouldbetakenatthebestasadoctorofthehospitalwhoisinterestedinsaving
itsreputation.

42. 1t is apparent that the hospital administration had failed to take due care of
thepatientandthe complainantatthetimeofdeliveryandneglectedthemasaforesaid
atvariousstagesandthusShreeNarayanaMedicalMissionGeneralHospitaland T.B.
Clinicwasdeficientinrenderingmedicalservices.

43. In this light, we feel it appropriate to award compensation of Rs.3.00 lakh in
favouroftheparentsofchildi.e.twocomplainantsforthebenefitofthe childandagainst
Shree Narayana Medical Mission General Hospitaland T.B. Clinic with interest @ 6%
p.a. from the date of complaint and cost of Rs. 5,000. They are directed to pay this
amountwithina period oftwo months fromthe date of receipt of this order. The appeal
isallowedaccordingly.

AppealAllowed.

CMCL 930m
NATIONAL CONSUMER DISPUTES
REDRESSAL COMMISSION, NEW DEHI

HON'BLE MR. JUSTICE M.B.SHAH, PRESIDENT, MRS. RAJYALAKSHMI RAO,
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New India Assurance Co. Ltd. -Petitioner
\ersus
M/s.Monolndustries -Respondent
Revision Petition No. 251 of 2006

(From the order dated 29.9.2005 passed in Appeal No. A-01/2001 by the State
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ConsumerLaw—InsuranceClaim—Assessmentof"Burglary"—Held—Bur-
glaryfrompremisesby"forcibleandviolent" means ofentrytheword"violent"
was to be construed according to its or dinary meaning and meant entry by
theuseofanyforcewhich was accentuated oraccompanied by aphysical at—
Word"violentaccordinglyreferredto physical character of means of entry and
not merely to its unlawful character. [Para—13 and 14]

ConsumerLaw—InsuranceClaim—GrantofInterest—Held—Iftheamount
is with held by insurance company for years together a lumpsum award as
compensation covering bothinterestand costs would not suffice—Insurance
company is directed to pay interest at the rate of 10% P.A. [Para—31]

Case Referred :
1. UnitedIndialnsuranceCo.Ltd.Vs.HarichandRaiChandanlal,(2004)8SCC644

2. GeorgeandGoldsmithsand GeneralBurglaryInsurance Assn.Ltd.(1989) 1 All
ER 422 :(1989) 1 Lloyd’'s Rep 379 (CA)

Counsel :
Mr. H.C.Goel, for Petitioner
Mr. P.K. Sethfor Respondent
ORDER
M.B. SHAH, J. : President :

Theissuethatcame upforconsiderationinthis caseis, whethertheloss ofgoods
sustainedbytheinsured, fallwithinthe meaningof‘burglary’asstatedintheinsurance
policy?

Itappearsthatthe judgmentrenderedbythe ApexCourtinthe case of UnitedIndia
InsuranceCo.Ltd.vs.HarichandRaiChandanLal-(2004)8SCC644ismisunderstood
bythelnsuranceCompany.Inthesaidcase,ithasbeenheldthat'theftfromthepremises
by forceful and violently’ would mean entry by use of any force, however slightitmay
be. As such, an entry obtained by picking the lock or forcing back the catch by means
ofaninstrumentinvolvestheuseofviolence.Whetheritisburglaryornot,dependsupon
thefactsandcircumstancesofeachcase. Inthepresentcase, entrybythe culpritswas
by removal of roof sheet which cannot be done without use of force. Hence, itwould
be a case of violent entry for committing theft/burglary.

Facts:

Itisthe say ofthe Complainantthatthe Complainantis engaged in manufacturing
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of Polythene rolls, bags and tubes. It had obtained an insurance policy from the New
IndiaAssuranceCo.Ltd.forasumofRs.4lakhs,fortheperiodfrom10.4.1992t09.4.1993
onpaymentofRs.1,140/-towardsthe premium.Ontheinterveningnightof31stAugust
andthelstSeptember,1992,aburglarytookplaceintheinsuredpremisesandinformation
to that effect was given to the Police and the Insurance Company. As the claim was
notsettled, the Complainantfiled Case No.TC/826/98 before the District Forum, New
Delhi, claiming a sum of Rs.2,37,500/- towards the value of the goods stolen; and,
Rs.2,00,000/- towards compensation, with interest at the rate of 18% p.a. and costs.

The stand taken by the Insurance Company before the District Forum was that :
(i) on survey being conducted, it was found that there was no burglary, butthat it was
only a case of theft, which was not covered under the insurance policy; and, (ii) the
Complainantdidnotfurnishanyproofofburglary,andhencetheclaimofthe Complainant
was nottenable.

The DistrictForumafterhearingboththe partiesandtakingintoconsiderationthat
the Complainant had shown to the investigator the broken roofing sheet which might
havebeenremovedbythemiscreantstoenterthepremises,directedthelnsuranceCompany
to pay to the Complainant the value of the stolen goods to the tune of Rs.2,37,500/
- with interest at the rate of 18% p.a. from 1.9.1992, i.e. the date of the occurrence
of the loss, till the date of payment. Rs.2,000/- was also awarded by way of costs.

Feelingaggrieved,thelnsurance Companywentinappealtothe State Commission,
Delhi,byfilingAppealNo.A-01/2001.TheStateCommissionvideitsorderdated29.9.2005,
while upholding the order ofthe District Forum, modified the orderto the limited extent
of deleting the direction of payment of interest, and, instead, awarded a lump sum of
Rs.25,000/-towardscompensationandcosts.

Againstthat order, both the parties have filed revision petitions before us.

Thelnsurance Companyfiled RevisionPetitionNo.2510f2006fordismissalofthe
complaint and setting aside the order of the District Forum.

RevisionPetitionN0.30490f2005isfiled bythe Complainantprayingthatinterest
on the amount as awarded by the District Forum requires to be confirmed.

Asboththerevisionpetitionsarise outofthe samejudgmentand orderofthe State
Commission, we dispose of both of them by a common order.

IntherevisionpetitionfiledbythelnsuranceCompany,thelearnedCounselMr.Seth
contended that :

(noburglaryoccurredinthepremisesofthe Complainant,hence,thelossordamage
caused to the Complainantis not covered by the policy, asitis only a case of theft as
registeredbythe Police under Sec.3801PC;

(i) thereis no evidence on record to establish that the Complainant suffered loss
0fRs.2.37,500/-;

Findings:
I. Whether it is a case of burglary or theft?

ThelearnedCounselMr.SethappearingonbehalfofthelnsuranceCompanyheavily
relied upon the decision of the Apex Court in the case of United India Insurance Co.
Ltd. Vs. Harichand Rai Chandanlal, (2004) 8 SCC 644 and contended thatin case of
theft Insurance Company is not liable to reimburse.
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Inourview, the aforesaid judgmentis misunderstood by the Insurance Company.

Inthe aforesaid caseitis clearly held thatifthe entry is effected by exercise ofany
force, however slight, it was sufficient to constitute an entry within the meaning ofthe
policy. Suchentrycanbedescribedasviolentinnatureandcharacter. Forthispurpose,
theCourtreferredtoQueen’sBenchdecisioninthecaseofGeorgeand Goldsmithsand
General Burglary Insurance Assn. Ltd.(1989) 1 AllER 422 :(1989) 1 Lloyd’s Rep 379
(CA), wherein it has been held as under :

“Inthe contextofa policy ofinsurance againsttheft from premises by ‘forcible and
violent’means of entry, the word ‘violent’ wasto be construed according toits ordinary
meaningandmeantentrybytheuseofanyforcewhichwasaccentuatedoraccompanied
by aphysicalactwhich could properly be described asviolentin nature and character.
In the context of such a policy the word ‘violent’ accordingly referred to the physical
character of the means of entry and not merely to its unlawful character.”

Inthesamecontext,theCourtalsoreferredtothepassagefromtheHalsbury’sLaws
of England, 4th Edn., para 646 wherein it has been observed that an entry obtained
by picking the lock or forcing back the catch by means of an instrument involves the
use ofviolenceandistherefore covered.

Thereatfter, the Court held that :

“Thedetermination ofwhatconstitutesvisible marksorvisible evidence withinthe
meaning of such aprovision, and of where such marks or evidence mustbelocated in
ordertosatisfythepolicyrequirement,istoagreatextentdependentupontheparticular
factsinvolvedinrelationtothe specificrequirementsimposedbythe policy. Where, for
example, aburglary ortheft policy requiresthatthere mustbe visible marks of force or
violence'attheplaceofentry’intothepremises,thisrequirementhasbeenheldcomplied
with if the visible marks are only on one of the outer doors to the insured’s premises,
which the burglars or thieves must have used to accomplish their deed.”

Keeping the aforesaid principle in back ground we would first refer to the finding
recorded by the State Commission on the basis of the evidence of the Complainant.

TheStateCommissionafterappreciatingtheevidencewhichwasbroughtonrecord
arrived atthe conclusionthatitwasaclearcase ofburglary. Forthis purpose, the State
Commissionreliedupontheversionofthe Complainantthatatabout7.00 pmthe office
Supervisor ofthe factorylocked the godown frominside and keptthe key in the office.
Onthe nextday morning atabout 9.30 a.m., the Operator, Mr.Jaganath, informed the
Complainantontelephone that plastic granules lying inthe godown had been stolen.
On receipt of the said information at about 10.15 am, the Complainant came to the
factory and found that the plastic items weighing 4,750 kgs had been stolen. For this
purpose,undisputedly,anFIRwaslodgedwiththePolice.ThePoliceregisteredthecase
underSection3800fthelPC.Itisalsopointedoutthatforenteringthegodownpremises
askilledpersonremovedtheplasticsheetfromtheceilingoftheroof,and,therebyentered
into the premises, opened the door and took away large quantity of the granules.

Further, withregardto cause ofincident, the surveyorappointed by the Insurance
Company also stated to the same effectinthe interim survey reportdated 19.7.1993,
whichisasunder:

“During our Survey, following are our observations:

1. The main gate/entry, made of steel shutters were duly locked andintactwith no
breakages at all either in the locks, shutters or their Kundas etc.
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2.Thereisasmalldoorenteringinthegodownfrominsidetheshedwhichwasopened
by the culprits after using the key in the lock but it was not tampered at all.

3. After entering this godown, the culprits broke the Kundas of he steel door/gate
with locks intact in the hooks and thus opened it and through which the insured’s raw
material packed in bags ware taken out from this godown and were loaded on a truck
just waiting outside on the main road on exit of this broken door/godown as claimed
bytheinsured.

4.0nenquiringthe matterand howthe culpritsinthe above circumstance entered
thefactory, theinsuredrepliesthathe exactlydoesnotknowbutthereispossibility that
the culpritsmusthave entered afterremovingtheroofing sheetofthe shed. During our
surveythesheetwasalreadyplacedinitsoriginalpositionasperstatementoftheinsured
andbeforeourarrivalatthelnsuredfactory.Reasongivenbytheinsuredisthatforfurther
securityandtostopwatercominginsidetheshedduringtherainydaywhichwasalready
on during that period.

Inthecircumstances,asstatedabovetheforcibleentryinsidetheshedpremisesis
yetto be established and it is under our investigations.”

Thiswouldmeanthateventhe Surveyorhasconsideredittobeprobablethatentry
of the culprits must be by removing the sheet of the roof.

Itis alsoto be stated that by letter dated 1.2.1996 the Complainant informed the
Grievance Officer ofthe Insurance Company as under:

“Thisisfurthertoourletterdated 8.8.1994. We write withmuchregretthatnoreply
hasbeenreceived fromyou. We contacted you personally and explained in detail the
entirecase.

Recently, we have been contacted by Police Inspector of Samaipur Badli, Police
Station, regarding the burglary occurred atour factory on 31stAugust, 1992. We have
beeninformed that a gang was caught by them, who were indulged in theft of plastic-
raw-material. Theytookawaythe materialfrommanyfactories/godownsin Delhi. The
Policelnspectorbroughtthe personfromthatgangwithhim,whoadmittedthathealong
with many people broken the locks of our factory-godown and took the raw-material
bagsinNishantruckon31.8.1992andconfirmedthequantitytoo. ThePoliceInspector
confirmedthattheyhave completereportsatSamaipurBadliPolice Station,andgiven
phone number for any details if, required.

Nowithasbeenprovedthattheburglarytookplaceatourfactory/godownon31.8.92.
Therefore, werequestyouonce againtokindlylookintothe matter carefullyandsettle
our claim at the earliest.”

Despitethis,thelnsurance CompanyneverbotheredtoverifyfromthePolice Officers
with regard to the incident.

Inthelightoftheaforesaidevidence,thefindingrecordedbythe DistrictForumand
theStateCommissionthatburglaryascontemplatedbythetermsofthepolicyhastaken
place. The entry of the culprit was by removal of roof sheet and exist was by breaking
of locks. This would amount to forceful entry and forceful exit.

[I.Assessmentofloss:
The nextquestioniswith regard to assessment ofloss.
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Admittedly,thelnsuranceCompanyhadappointedasurveyor.Thereafter,theChar-
tered Accountantappointed by the surveyor examined the records and arrived atthe
conclusionthatthetotalvalue ofthe stockwasRs.15,54,820/-. However, as stockwas
keptintwo godowns, they arrived atthe conclusion thatitwas not possible to work out
theclosingstockjustbeforetheoccurrenceofthelossatthefactorypremiseswherethe
burglary had occurred, with the records available with the insured.

Asagainstthis, itisto be stated thatas perthe policy whichis produced onrecord,
thesuminsuredisRs.4lakhsonstockusedinmanufacturingofpolythenesheets/bags,
whilststoredand/orlyingintheinsured’sfactoryatthe address mentionedtherein,i.e.
attheplacewheretheburglarytookplace. Itisalsotobe statedthattoavoid anyfurther
complications,inappeal,the State Commissionbyorderdated24.1.2005directedthat
astherewasnodisputeastothepriceofthegoodslyinginthefactoryandasthesurveyor
appointed by the Insurance Company has notassessed the loss on the ground that it
wasbecauseoftheftwhichwasnotcoveredbythepolicyandthathewasnotinaposition
toassessthelossforwantofdocumentswhichweretobefurnishedbythe Complainant,
directed the Insurance Company to call upon the Complainant within a period of one
week from the date of the order to furnish the requisite documents on the basis of the
claimpreferredbythe Complainant.Despitethisspecificorder,assessmentwasnotmade
bythe surveyor/orthe Insurance Company.

Itistobe stated thatthe Divisional Managerwrote alettertothe Legal Department
on 27th November, 2007 to the following effect:

“As already informed to you that the assessment of the above loss was notdone
by the Surveyor, Mr. A.K.Gupta who had only issued the Interim Report in regard to
theloss. Theundersignedhadpersonallydiscussedthe matterwiththe Surveyorover
telephonewhohasinformedthatsinceheisgoingtoDubaiandwillnotbeabletoproceed
further in the matter only after he comes back after 10 days.

Inthesecircumstances,werequestyoutoadvise uswhetherwe shouldsatisfythe
Awardgivenbythe consumerCourtamountingtoRs. 2,37,500/- +interest @ 18%p.a.
fromthedateofloss,i.e.1-1-92tillthedate of paymentorwe maygetthelossassessed
by the Surveyor on the basis of the adequacy of the sum insured since the amount of
Rs. 2,37,500/- is the estimated loss of the insured.”

Further,itistobe statedthatbyletterdated 18th March, 1984 the Branch Manager
ofthe Insurance Company informed the surveyorsto submittheir reportimmediately
by stating as under :

“Pleasereferourletterdated 15.3.94. We have received a copy of our letter of the
insureddated9.11.93photocopyattachedherewithforyourrecords.Asreportedbythe
bankers of the insured that all your requirements had been completed by the insured
but till date we have not received the report. Further, we would like to inform you that
alltherequireddocumentsareavailablewiththeinsured’sbanker.Youmaycontactthem
alsoifrequired.”

The surveyor has not complied with this. It is not the fault of the Complainant if
theSurveyorfailstoassessthelossforthereasonsbestknowntohim,despitenecessary
records furnished by the Complainant, then the complainant should not suffer.

Further,eveninthestockstatementdated 7.10.1992whichisproducedonrecord
beforethisCommission,theDenaBankhasspecificallydeductedasumofRs.2,37,500/
-. Thiswouldindicate thatimmediately after the burglary eventhe Bank has accepted
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thesaidamountasthelosssuffered bythe Complainantforthe loss ofgoodsweighing
4,750kgs.

Inthis setofcircumstances, the consistentversion given by the Complainantwith
regard to the loss suffered by him was accepted by the State Commission as well as
theDistrictForum.Asperthefactsandcircumstancesofthe case, thefindingrecorded
bythe District Forumandthe State Commission cannotbe saidtobe inanyway llegal
orirregular whichwould call for interference.

[1l. Whether the Complainant is entitled to any interest?

Thenextquestionwhichrequiresconsiderationiswhethertheorderpassedbythe
District Forumdirecting the Insurance Company to pay the amountwith interestatthe
rate of 18% p.a. requires to be restored or not?

The learned Counsel for the Complainant submitted that there was no justifiable
reasonforthe State Commissioninnotawardingtheinterestontheamountoflosssuffered
by the Complainant and in awarding only Rs.25,000/- in lump sum.

Inourview,theaforesaidsubmissionisalsojustifiable.Because, theincidentofburglary
took place on the intervening night of 31st August and 1st September, 1992. And, if
theamountiswithheldbythe Insurance Companyforyearstogether,lumpsumaward
ofRs.25,000/-ascompensation,coveringbothinterestandcosts,wouldnotsuffice.Hence,
justcompensationisrequiredtobeawarded.Justcompensationwouldmeanaward of
reasonablerate ofinterestin case ofloss sufferedinterms of Rupees. In otherwords,
propermeasureoryardstickforgrantingcompensationwouldbeawardofappropriate
rate of intereston the amountwhich Complainantwould have received, had the claim
beensettledattherighttime.Hence,thelnsuranceCompanyisdirectedtopaytheaforesaid
amount with interest at the rate of 10% p.a.

Revision Petition No.251 of 2006 :

Inview of the aforesaid discussion, the Revision Petition No. 251 of 2006 filed by
thelnsuranceCompanyisdismissed.

Revision Petition N0.3049 of 2005 :

In the result, the Revision Petition N0.3049 of 2005, filed by the Complainant is
partlyallowed. Thelnsurance CompanyisdirectedtopaythesumofRs.2,37,500/-with
interest at the rate of 10% from 1st March, 1993, ie., after 6 months from the date of
the occurrence of the incident, till the date of payment.

CMCL 930s
NATIONAL CONSUMER DISPUTES
REDRESSAL COMMISSION, NEW DELHI
HON'BLE MR. JUSTICE M.B. SHAH, PRESIDENT, DR. P.D. SHENOY, MEMBER
Bombay Hospital & Medical Research Centre -Appellant
\ersus
Sharifabai Ismail Syed & 3 Others -Respondents
First Appeal No. 625 of 2006
Decidedon25.2.2008
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ConsumerLaw—MedicalNegligence—Claimforcompensation—Allowed—
Validity of—Appreciation of evidence—MRI scanning conducted by senior
Reagent—Reportpreparedbyconsultantdoctor—Operationdonebutnotfound
and tumour—Second scanning conducted and found exact position of tumour
and conducted operation again—Consideration of—Held—Hospitalisrespon-
siblefor providing infrastructure service—Consultantradiologistis thereafter
responsibleforviewingthecompleted scanandinterpreting thefilms presented
to him—While senior regident committed blunder therefore hospital and doctor
would be jointly and severally liable to pay compensation. [Para—27, 28 and 34]

Counsel :

Mr. Chitale J.M,, and Mr. S. De for Appellant

Mr. Syedfor RespondentNo.1

Mr. S.B. Prabhawalkar for RespondentNo.3
ORDER

M.B.Shah,J.,President: Canaconsultingdoctor(radiologist)defendanapparent
mistake in noticing atumor on the basis of MRI film by contending that MRI was taken
byaseniorresidentdoctor,despitethefactthatthesaidreportisendorsedbytheconsulting
doctor by mentioning that the tumor was at D10-11 position outside the spinal cord?

2. Inourview, such defence cannotbe accepted. The consulting radiologist who
signsthereportisresponsibleformisreadingornotreading/lookingattheMRIfilmcorrectly.
In such a case, this would be gross negligence. Itis the duty of the consulting doctor
tocorrectsucherrors.

Brief facts :

3.ThisappealisfiledbytheBombayHospital&ResearchMedicalCentre,Mumbai,
againstthejudgmentandorderdated17.12.1997passedbytheStateConsumerDisputes
RedressalCommission,Maharashtra,incomplaintNo.89/94directingthehospitalonly
topay asumofRs.1,30,000/- as compensation and Rs.5,000/- by way of costs to the
Complainantsland2.ComplaintagainstDr.(Ms.)MeherDadachajiandDr.KekiTurel,
NeuroSurgeon,wasdismissed.

4. Inthis appealitis the contention of the Hospital that only the Radiologist would
be liable to pay the compensation because of negligence on her part. With regard to
Neurologist, it is contended that he is no more.

5.ItwascontendedthatComplainantNo.1,Ms.SharifabilsmailSayed,developed
suspectedtumorinherbackoutsidethespinalcordandwashavingdifficultyinwalking,
butcouldsitcomfortably.Forthat,shewasadmittedtooneMasinaHospitalunderDr.Modi.
But, thereafter, Dr.Modireferred herto Bombay Hospital for diagnosis and treatment,
asthathospitalwashavingreputationforsophisticateddiagnosticmethodsandsurgical
expertise.MRI(MagneticResonancelmaging)Scanwascarriedouton20.5.1993.Scanned
filmwas examined by Dr.(Miss) Mehar Dadachanji, Respondent No.3, inthis appeal,
andinherreportshe hadindicated presence oftumor at D10-11 position, outside the
spinal cord. She referred the MRI film to Respondent No.4, Dr.Turel, who is a Neuro
Surgeon.Onthebasisofthe MRIreport, the Complainant, Ms.Sharifabilsmail Sayed,
was taken for operation for removal of tumor at the side D-10-11 on 24.5.1993. No
tumor was found at D-10-11 as noted in the MRI film. Dr.Turel also sent a portion of
the issue for pathological testing and it was found to be benign. Dr.Turel informed Dr.
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Dadachanjithat notumorwas found at D-10-11 side and that surgical adventure was
of no utility for the patient.

6.0Onaccountofthis,on3.6.1993,underthesupervisionofDr.Dadachaniji,another
MRIwas carried out and as per the report tumor was noted at D-7-8 position. Hence,
on4.6.1993 second operation ‘laminectomy’ was performed which lasted for about 6
hours,and,accordingtoDr. Turelthetumorwasremoved.Forthispurpose,theComplainant
was required to stay in the hospital from 21.5.1993 t0 28.6.1993 and was required to
incur heavy expenditure formedicaltreatment.

7.0nthebasisoftheaforesaidfacts,itwascontendedthattherewasgrossnegligence
onthepartofthehospitalandthedoctorsinperformingtheuncalledforoperation.Hence,
ComplaintNo. 89 0f1994 wasfiled before the Maharashtra State Consumer Disputes
RedressalCommission,claimingasumofRs.5,83,888/-.

8. That complaint was partly allowed and the Appellant, Bombay Hospital, was
directedtopayasumofRs.1,30,000/-ascompensationtotheComplainantswithRs.5,000/
-ascosts.

9.Againstthatorder,the Bombay Hospital has preferred this appeal, mainly con-
tendingthatthehospitalwasnotliableforthedeficiencyinservicerenderedbythedoctors,
namely,Dr.DadachanjiandDr.Turel.LearnedcounselfortheAppellantHospitalsubmitted
that if Dr.Dadachanji has committed the error in interpreting the MRI film she would
beresponsible forthe deficiencyin service and notthe hospital. He further contended
that as per Rule 14 of the Rules and Regulations framed by the hospital, the entire
responsibility of the treatment of the patient lies exclusively with the consultantunder
whomthepatientisadmitted,incaseofprovenmal-practices,negligenceormis-management.

10.As againstthis, Complainant No.2 who is appearing in person submitted that
notonlythehospitalbutthedoctorsareequallyresponsibleforthedeficiencyinservice.
He heavilyrelied uponthe second MRIreportwhichis produced onrecord stating that
tumor was at D-7-8 of the spinal cord. He also contended that it was the duty of the
Neuro Surgeon to scan the MRI film before proceeding with the operation.

11.Asagainstthis,learned counselfor Dr.Dadachanjisubmittedthattherewasno
mistakeonherpartbecausetherewasastandardprotocolbywhichthe SeniorResident
Doctor,onduty,wastocarryoutthescan.Thescanwasactuallyperformedbyatechnologist
andthe entire procedurewas supervised bythe Senior ResidentDoctor.

12.TheattendingConsultant,namely, Dr.Dadachanjiwasnotrequiredtoroutinely
monitorthe scanasshe hastoattend otherdutiesinthe hospital. The consultantrelies
onthe SeniorResidentDoctorwhoisaqualified Radiologistto performacompleteand
accuratescanofthepatient. Theconsultantismainlyconcernedwithmakingthereport
on the scan taken and the duty of the consultant is purely confined to preparation of
reportsontestcarried outby others. Itis pointed outthatthe consultantneither carries
outthetestnoridentifiesthe pathologicallevelsnorsupervisesthe sameandsheisnot
the administrative head. Itiscontended thatwhenthefinalfilmsare documentedfrom
thecomputermonitor,onlydetailedviewsofthespineareprovided,and,thesearepresumed
tobecorrectlylabelled by qualified Radiologist,i.e.the SeniorResidentDoctor. These
are, therefore, placed before the Consultantand the Consultant makes reporton the
basis of the final lablled film put up before him/her by the Senior Resident Doctor. It
iscontendedbythelearnedcounselforDr.Dadachanjithatbecauseofthewronglabelling
by the technicians, the mistake occurred, and, therefore, sheisnotatall responsible.
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13.0nbehalfoftheNeuroSurgeon,RespondentNo.4,beforethe StateCommission,
itis contended that he performed the operation on the basis of the MRI scan reportto
removethetumor.

14.1n appeal, on behalf of Dr.Dadachanji an affidavit has been filed on 8th May,
2007, wherein it is contended that :

(1) withamalafideintentionand ulterior motive to disownitsliability vis-a-visthe
actsofpara-medicalstaffofthehospital,bald,baseless,andfrivolousallegations
appeared to have been made against her in the grounds of appeal on behalf
of the hospital without substantiating the same;

(2) ThehospitalappointedherasaspecialistinMRItointerprettheMRIscan,placed
before her by the technicians and doctors employed by the hospital;

(3) Itisthe technician’s job to perform and reveal the scan correctly;
(4) She was expected to ensure a daily output of at least 20 to 25 cases; and,

(5) Appellanthospitalmoreoftenthannotemploytechniciansnottechnicallyqualified
who did not even hold a basic science degree.

15. Itis further submitted that her contentions are supported by the affidavit filed
by Dr.Jimmy Nadershaw Sidhva an eminent Radiologist of international repute.

Findings:

16. Atthe outsetwe have to state that the State Commission hasrightly observed
that the case was to be decided in the back drop of almost all admitted facts.

17. For appreciating the contentions we would first refer to the report dated 20th
May 1993 signed by Respondent No.3, Dr.Dadachanjani, which is as under :

“PlainandpostcontrastMRIofthedorsalspinewasperformedusingserialsections
in sagittal and axial planes. Both T1 and T2 weighted images were obtained.

Inhomogeneousenhancingheterogeneousmassisseenintheduralspaceonthe
leftsideatD-10-11 The massisisointense onthe T1 weightedimages and shows
multiplehypointensitieswithinitonthe T2weightedimages. Thesehypointensities
probably representareas of clarification withinit.

There is extension of the mass into the left neural foramina at the D-10-11 level.
Thereis no extension beyond the neural foramina.

Conclusion:Inhomogeneous, mixedsigma, intensityintraduralmasswithintheleft
lateralduralspaceatD-10-11whichcausessignificantcordcompression. Thiscould
either be a meningioma or a neurofibroma, the former being more likely”.

18. Further, on the basis of the complaint, an inquiry was held by the Secretary,
Association for Consumer Action on Safety of Health and it submitted its report on
18.5.1996, afterrecordingthe statements ofthe concernedpersons.

“I.have gone through the file and films submitted by you and gather the following
facts :

1. Statement made by the Complainants:

Ms.Sharifalsmail Sayed, aged 67, was suspected, in May, 1993, tohave atumour
inthespinalcanalandwasreferredbyDr.D.K.ModyatMasinsHospitaltotheBombay
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Hospitalforinvestigationandtreatment.WhenshewassenttotheBombayHospital
there was difficulty for her to walk. The first magnetic resonance scan (MR) atthe
Bombay Hospitalwasreportedto showameningiomsorneurofiboromaatD-10-11
ontheleftside. Mr.Rafique Sayed’s note dated 26th June, 1993, addressed tothe
MedicalDirector,BombayHospital,statesthaton25thMay, 1993thefirstlaminectomy
(D-10-11) was performed by Dr.Keki Turel. No tumor was found. A small portion
ofthe spinalcordwas sentforhistology. The second MRlon 3rd June, 1993 (report
bears the date 20 May 1993) showed laminectomy defects at D-8, D-9 and D-10
levels along with mild swelling of the spinal cord. A meningioma or neurofibroma
was seen just above the superior margin of the laminectomy on the left at D-7-8.
ThesecondlaminectomyD-7-8wascarriedoutbyDr. Turelandatumorwasremoved.
We are told that the physical condition of the patient has worsened after the two
operationsandthatsheisbed-ridden,complaining of paininthe back shootinginto
thelegs.TheComplainantwonderwhetheritwasnecessarytoopenthespinalcord,
especiallywhenconsentfordoingsowasnottaken,theconsenthavingbeengiven
only for the removal of a tumor outside the spinal cord.

2. Statementmade by Dr.Meher Dadachanjani:

Dr.DadachanjanistatesthataccordingtoprotocolintheMRDepartment,sherelies
ontheseniorresidentdoctortoperformthe scan, herrole beinglimitedtoreporting
onthe completed scan and consultation. When scans of the spine are carried out,
the localization of the level of the disease is made using a large coil. As aroutine
thisimage, provingthelocation of disease, isnot provided to the consultantonthe
finalfilm. The consultantthusmakesthereportbasedontheseniorresident’siden-
tification ofthelevel. Duringthe second scan, however, she was presentwhenthe
scanwasdoneandfoundthetumourlyingatD-7-8and notatD-10-11asreported
earlier. She statesthatthe errorinthe earlier report followed ‘incorrectlabeling by
theresidentdoctor’.

Queries:
1. “Isit possible to misjudge the level of the tumour on MR?

Dr.Dadachanjihas clearly stated in herreportthatan errorwas made inthereport
onthefirstMR.Thiswasattributedbyhertoincorrectlabelingbytheresidentdoctor.

2. lIsitproperandcorrectforthe Neuro Surgeontoopenthe spinal cordwhenthe
tumour was not found at the expected site?

Ihavestudiedthe MRscandated20thMay, 1993andfindthetumourclearlyoutside
thespinalcord.Undersuchcircumstances,lwouldnothave openedthespinalcord
butwould,instead,havecheckedtwolevelsaboveandbelowthesiteofexploration.
However,we mustalsolend credenceto Dr.Turel'sfinding of swelling of the spinal
cord. Undersuchacircumstance, itis notwrongtotake asmall piece for histology
to ensure that we are not missing an additional lesion within the cord.

An additional point to be made here is that despite the best efforts of the treating

clinicianitisnotpossibletoenvisage eachandevery eventualityandseekconsent

foreachandeverystepthatmaybe necessary. Several additional steps are taken

in many operations in good faith and in the best interests of the patient. Were we

takeconsentforeachandeverysuchstep,theconsentformwouldbeseveralsheets
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long and prove meaningless to the patient and relatives. Itis also not possible to
interrupt an operation to take consent for a particular step made necessary by an
unforeseencircumstances.

3. Isittheethicalresponsibilityofthesurgeontocheckthecorrectlevelofthetumour?

Whenwedemarcatedthelevelofdiseaseusingplainx-raysandmyelograms,itwas
alsothesurgeon’sresponsibilitytocheckthelevel. Thehigh-technologyCTandMR
scannersdisallow such a confirmation by the surgeonineachand every case and
we often have to abide by the report of the CT or MRI expert.

4. |sfailuretojudgethe correctlevelis a‘failure to exercise reasonable skilland
care?

Thisisamatterforthejudgetodecide.Asaneurosurgeon,lconsiderfailuretoclearly
and correctly demonstrate the level of a tumour within the spinal canal a serious
error. Marking the level of the tumourwrongly misleads the surgeonand, asinthis
case,leadstofruitlessoperationatawronglevel. Asecondoperation—withallattendant
risks—thenbecomesnecessarytoremovethetumour.

5. Istheexplanationgivenbythe concernedradiologistcorrect?

| find the system followed at the BombayH!’ faulty. The hospital places all the
responsibilityontheconsultantinthe MR department—inthiscase Dr.Dadachanjani
—and washes its hands off the matter. Dr.Dadachanjani tells us that the protocol
inthe MR Departmentdictatesthatthe consultantwillnotbe presentwhilstthe MR
scanisbeingdone.TheMRscanisdonebyaseniorresident.WhilstDr.Dadachanjani
placestheresponsibilityforcorrectidentificationofthelevelofdiseaseonthesenior
resident, the hospital rule clearly places the onus on the consultant —in this case
Dr.Dadachanjani.

| feelthatifthe responsibility is to be that of the consultant, itis up to the consultant
toensurethatthereisnomistake.Whilsttheseniorresidentmaydothescan,before
takingthe patientoffthe scanner, the consultantmustbe calledintomake surethat
no error is made.

The protocol followed by the MR Department at the Bombay Hospital lends itself
tograveerrors.”.

19. From the admission in the aforesaid report as well as the defence taken by
Ms.Dadachaniji, itisapparentthatshewasnotvigilantinverifyingwhetherthelabelling
made by the Radiologist, i.e. the Senior Resident Doctor, was correct or not. Asenior
consultantisnotexpectedonlytosignwhateverthejuniormedical staffsuggest. Ifthat
is so, there is no use of having Consultant in the Hospital.

20. As against this, Respondent No.2 has relied upon the affidavit of Dr.Jimmy
NadershawSidhva.

“Thehospitalisresponsibleforprovidinginfrastructureserviceswhichincludespace,
machineryandconsumablesforthepurposesofMRIscanning.ltisalsoresponsible
for providing the technical personnel and the junior medical staff for carrying out
thescanprocedureincludingfilmprocessingandfilmlabellingwhichincludescorrect
patientidentification, left/right side identification and scan levellabelling.

Theconsultantradiologististhereafterresponsibleforviewingthecompletedscan
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andinterpretingthefilmspresentedtohim.Theconsultantradiologistisnotresponsible
forchecking/overseeingthescanprocedure(includingfiimprocessingandlabeling).
Hisresponsibility/dutybeginsandendswithcorrectinterpretationof,andreporting
onthefilms/scanimages presentedto him by the hospital (i.e. the technician and
junior medical staff).

21.Theaforesaidaffidavitclearlyrevealsthatthe dutyofthe consultantbeginsand
endswith correctinterpretation ofreportofthe flmsand scantheimages presentedto
theconsultantbythe hospital,i.e.technicianandjuniormedicalstaff. Thiswouldmean
thatthe Consultantis requiredto interpret the MRI film and not to merely sign without
referring(reading)thesame.Consultantistheexpertinthefiled.lfhe/shecommitsmistake
or error in interpreting, itis his/her responsibility or liability.

22.Further,thereisnodisputewithregardtothe MRIthatwastakenforthe second
time when tumor was found at D-7-8 levels, and hence, the second operation had to
beperformed.

23. Inthis view of the matter, itis apparent that the State Commission committed
an error apparent on the face of the record in holding that the consultant cannot be
held responsible for the error committed, in signing the report, on the basis of noting
bythe Senior Resident Doctor (Radiologist). In our view, entire responsibility lies with
the RespondentNo.3, Dr. Dadachanjibecause she wasin-charge ofthe Radiological
Department.

24. Atthis stage, we would reproduce the observations made by the Apex Court
in Spring Medows Hospital & Anr. Vs. Harjol Ahluwalia & Anr., (1998) 4 SCC 39 at
47,whereinthe ApexCourthasspecificallylaiddowntheprinciplesforholdingDoctors
responsible in similar situation. The Apex Court held that :

“Gross medical mistake willalways resultin afinding of negligence. Use of wrong
drugorwronggasduringthecourseofanaestheticwillfrequentlyleadtotheimposition
ofliabilityandinsomesituationseventheprincipleofre-ipsa—loquiturcanbeapplied.
Even delegation of responsibility to another may amount to negligence in certain
circumstances.Aconsultantcouldbenegligentwherehedelegatestheresponsibility
to his junior with the knowledge that the junior was incapable of performing of his
dutiesproperly. We areindicatingthese principles sinceinthe caseinhandcertain
argumentshadbeenadvancedinthisregard,whichwillbedealtwithwhileanswering
the questions posed by us.”

25. Further, withregard to the responsibility of the hospital, in our view, thereis no
substanceinthecontentionofthe Appellantthatinviewoftheinternalrulesandregulations
framedbythehospitalthehospitalwouldnotbeliableforthedeficiencyinservicerendered
by the doctor appointed by it. The reliance upon Rule 14 is of no consequence to the
patients who are admitted in the hospital.

26. Itisthe patientorthe Complainantwho approaches the hospital for treatment
and hence the primary liability in case of deficiency in service is that of the hospital.
Doctorsworkinginthehospitalareitsemployees. Further,fromtherecorditisapparent
thatthe Senior Resident Doctor (Radiologist) appointed by the Hospital committed a
blunderwhichresultedinwrongreportingbytheConsultant. Therefore, ifthereisdeficiency
by the doctor, then, it would the be the joint and several liability of the hospital and
the Doctor.
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27.Inthisviewofthematter,wepartlymodifytheorderpassedbythe StateCommission
and hold thatthe hospital as well as Dr. Ms.Dadachaniji are jointly and severally liable
topaythecompensationandcostsasorderedbythe State Commission.Wealsoaward
Rs.10,000/-ascoststobe paidtothe Complainantbytheappellant—Hospitaland Miss
Dadachanji-RespondentNo.3jointlyand severally.

The appealisdisposed ofaccordingly.

CMCL 930z
NATIONAL CONSUMER DISPUTES
REDRESSAL COMMISSION, NEW DELHI

HON'BLE MR. JUSTICE M.B. SHAH, PRESIDENT, MR. S.K. NAIK, MEMBER
AND MR. R.C. JAIN, MEMBER.

Haryana Institute of Fine Arts & Ors. -Petitioners

Rajesh Mani Kaushik & 2 Others -Respondents
RevisionPetitionN0.384 OF 1999
Deciodedon25.2.2008

Consumer Law—Consumer Protection Act, 1986—Section 2(1)(g)—Cul-
turalFair"Mela"—Negligence—Determinationof—Held—Negligenceisafailure
to observe, for protection of the interest of another person the degree of care,
precaution andvigilancewhich thecircumstancesjustly demand—Organiser
of fair would be equally liable to pay compensation. [Para—20]

Counsel :
Mr. Manoj Swarup and Mr. Ajay Gupta for Petitioners
Mr.Parminder SinghforRespondentNo.1

ORDER

M.B. Shah, J., President : Petitioner No.1, Haryana Institute of Fine Arts (NGO
asclaimed)tooksomelandonhireofasumofRs.7,500/-forfive daysfromtheHaryana
UrbanDevelopmentAuthorityfororganizingafair (PhulwariChildrenBazar)atKarnal
from12thto16thNovember,1996.PetitionerNo.2wastheProjectDirectoroftheChildren
Carnivalorganisedbythe PetitionerNo.1.

2.0n15thNovember, 1996, the Complainantalong with his wife and two children
visitedthecarnival. TheypurchasedticketsattherateofRs.10/-perpersonforboarding
merry-go-roundfromRespondentNo.2,whohasinstalledtheelectricalswings(Jhoolas).
ItiscontendedthatRespondentNo.2,AliHussain, wasthe owner ofthe said electrical
swingsandRespondentNo.3,AhmedAliwasthedriveroftheJhoola.AftertheComplainant
alongwithhischildrenboardedthemerry-go-round,itstartedmovingaroundthefulcrum
atahighspeed.Suddenly,theseatonwhichthe Complainantandhisfamilywereseated,
gotdetachedandhencetheywereflungawayatadistanceof15yardsonahardsurface,
resulting ininjuries to them.

3. Hence, complaint No0.210 of 1997 was filed before the District Forum, Karnal,
claimingacompensationofRs.4lakhsfortheinjuriessustainedandtheexpenditureincurred
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fortreatment, againstthe Petitioner and the owners of the merry-go-round.

4. TheDistrictForumvideitsorderdated17.3.1998allowedthecomplaintanddirected
theRespondentNo.2and3,i.e.theownerandthe Driverofthe Jhoolato paydamages
0fRs.20,000/-tothe Complainant. The complaintagainstthe Petitioner No.1 and the
PetitionerNo.2,i.e.theHaryanalnstituteofFineArtsandtheProjectDirectorwasdismissed.

5. Against that order the Complainant preferred Appeal No0.435 of 1998 against
the HaryanaInstitute of Fine Artsforenhancementofcompensation. The ownerofthe
Jhoola, Ali Hussain, has also filed Appeal N0.439 of 1998 against the Complainant,
beforethe StateCommission.TheStateCommissionallowedtheappealN0.4350f1998
filed by the Complainantand dismissed the Appeal No0.439 of 1998 filed by the owner
oftheJhoola.WhileallowingappealoftheComplainant,the StateCommissionenhanced
theamountofcompensationfromRs.20,000/-toRs.1,00,000/-.ItalsoheldthatPetitioners
No.1and 2, i.e. the HIFAand its Director were also jointly and severally liable to pay
the said amount along with Respondent Nos. 2 and 3, i.e. the owner and the driver of
the Jhoola.

6. Feeling aggrieved the HIFAand its Director are in revision before us.
Findings:

7.InthisRevisionPetition,thequestionwhichrequiresconsiderationiswhetherthe
finding recorded by the State Commission that Petitioners No.1 and 2 who organized
the carnival were liable to compensate the Complainant for the deficiencyin service?

8.Inthepresentcase, itisnotdisputedthatthe PhulwariBal Bazarwasorganized
on a piece of open land which was taken on rent by the Petitioner No.1 for a sum of
Rs.7,500/-foraperiodof5daysfromthe HUDA.Onthesaidland Petitionersorganized
numberofentertainmentprogrammesfor50,000schoolchildren. Thebrochurespecifically
provides,asunder:

“Special attraction on ‘Phulwari’ will be the display of traditional artforms of India,
stageperformances,swings,fountains,funandfood,handicrafts,exhibition-cum-
saleofchildrenproducts,etc.,asnationalhighwayNo.lisclosetothevenue,'Phulwari’
will attract the travelers and the people from the connecting cities also.”]

“APromotional Bonanza— Discount Coupon Scheme:

HIFA has designed a unique scheme for the promotion of the children products —
“The DiscountCoupon Scheme”. Companywill provide 50,000 discountcoupons
of their product which will be distributed among the children. Details is enclosed”

9.ltisalsonotdisputedthatanumberofentertainmentsalesincluding sale offood
productswereinstalledinthesaidpremises,asperthebrochure. The ExhibitorsScopes
asunder:

“- Allchildrenrelated products
- Childrenwear

- Footwear

- Educationaltyos

- Writinginstruments
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- Artamterial

- Schoolequipments

- Childrenfurniture

- Sportsgoods

- Stationery

- Books

- Giftitems

- Clocks&watches

- Radio&Musicsystems

- Videogames;

- Computer&cellular phones

- Confectionary

- Healthbeverages

- Milksupplements

- Foodproducts

- Dietaryproducts

- Childcareproducts

- Skin & hair care products

- Eyecareproducts

- Oralhygieneproducts

- Healthcareproducts

- Table & kitchenware

- Bicycles

- Mopeds/scooters/motorcycles

- Sewingmachines

- Leatheraccessories

- Musicalinstruments

- Cosmetics

- Handicrafts

- Fitnessequipments

- Water & air purifier

- Vacuumcleaner

- Foodstall

- Funstall

- Icecreams

- Colddrinks

- Greetingcards

10.ThiswouldmeanthatthePetitionersgotinstallednumberofstallsinthepremises
by charging various amounts. To that extent it would amount to business.

28



Haryana Institute of Fine Arts versus Rajesh ManiKaushik 930ac

11. Itis not disputed that the Petitioner No.1 had permitted Respondent No.2 to
install an electrical swing on the portion of the land by charging a sum of Rs.10,000/
-whichincludesthe costofelectricity. Thiswould indicate thatforasmall piece ofland,
for afew days, Petitioners shall receive large amount and that is their profit. It is also
notdisputedthatfortakingaseatonthe electrical swing Complainantwas requiredto
pay a sum of Rs.10/-.

12. Itwas mainly contended by the learned counsel for the Petitioner No.1 that it
hasnotchargedanyfeeforthosepersonswhoarevisitingandthattheywerenothaving
anysupervisoryauthorityoverrunningthemerry-go-roundinquestion.Hence,theCom-
plainantwas notconsumer quathe Petitioners.

13. In our view, a person who organizes such a fair or mela, would be liable for
thedeficiencyinservicerenderedbythe ownerofthe merry-go-round. Thereasonisit
istheorganiser’sresponsibilitytotakeprecautionsinPhulwariMelathatnosuchuntoward
incidentoccursandsuchmachinesare properlyinstalled.

14. Further, considering the organization of fair (Mela) whereinanumber of stalls
weretobeinstalledforsaleofvariousitemsisundoubtedlyabusinessventureundertaken
by the Petitioners. The business venture was for sale of various items or for providing
variousservices.Oneoftheserviceswouldbeelectricalswing,namely,merry-go-round
forwhichentrancefeeisrequiredtobe paid. Therefore,thereisnodoubtthatthose
who have installed the electrical swing would be liable.

15. The next question is whether the organizers would be liable?

16. Inthe present case, itis not disputed that the Petitioners have charged a
heavyamountofRs.10,000/-fromthe personswhohaveinstalledtheelectricalswings.
RecoveryofRs.10,000/-fromRespondentNos.2and3bythePetitionerwouldamount
to indirect charging of fee from the Complainants and many other persons who avail
theservicesoftheelectricalswings. PetitionershavepaidonlyRs.7,500/-for5daysas
rent,and,thereafter,recoveredvariousamountsfromotherpersonswhohaveinstalled
stallsforvariousitemsasmentionedinthebrochurewhichisquotedabove. Therefore,
the Petitionersaswellas the RespondentNo.2 and 3 are jointly service providers.

17.Further,itwasthedutyofthe Petitionerstosupervisesuchequipmentswhich
are installed in the premises taken by them on rent are safe. They were in control
of the entire fair - Phulwari Children Bazar. Further, had they taken such care and
precaution, suchanuntowardincidentwould nothave happened. Fortunately, the
childrenoftheComplainantwerenotseverelyinjured.Hence,thePetitionerswould
be liable for the deficiency in service.

18.Mr.ManojSwarup,learnedcounselappearingforthePetitionersreliedupon
thedecisionrenderedbythe ApexCourt,i.e.MunicipalCorporationofGreaterBombay
Vs.Laxmanlyer&Anr.(2003) SCC731andsubmittedthattherewasnonegligence
on the part of the Petitioners. In our view, this judgment is not of help in any way.
In the said judgment it has been observed :

“.....Negligenceis omission of duty caused either by an omissionto do something
whichareasonablemanguideduponthoseconsiderations,whoordinarilybyreason
ofconductofhumanaffairswoulddoorbeobligatedto,orbydoingsomethingwhich
aprudentorreasonablemanwouldnotdo.Negligencedoesnotalwaysmeanabsolute
carelessness,butwantofsuchadegreeofcareasisrequiredinparticularcircumstances.
Negligenceisfailuretoobserve,fortheprotectionoftheinterestsofanotherperson,
thedegreeofcare,precautionandvigilancewhichthecircumstancejustlydemand,
29



930ad Cases & Materials on Consumer Law

wherebysuchotherpersonsuffersinjury. Theideaofnegligenceanddutyarestrictly
correlative.Negligencemeanseithersubjectivelyacarelessstateofmind,orobjectively
carelesscomparativeterm.Noabsolutestandardcanbefixedandnomathematically
exact formula can be laid down by which negligence or lack of it can be infallibly
measuredinagivencase.Whatconstitutesnegligencevariesunderdifferentconditions
anindeterminingwhethernegligenceexistsinaparticularcase,orwhetheramere
actor course of conductamountstonegligence, allthe attending and surrounding
factsandcircumstanceshavetobetakenintoaccount.ltisabsenceofcareaccording
tocircumstances.....”

19. Further, inthe case of Rajkot Municipal Corporation & Ors. Vs. Manjulben
JayantilalNakum&Ors.(1997)9SCC552,the ApexCourt,inregardtonegligence,
held as under :

"28. Atthe cost of repetition, we may reiterate that negligence is the omission
todosomethingwhichareasonableman,guideduponthoseconsiderationswhich
ordinarily regulate the conduct of human affairs, would do, or doing something
whichaprudentandreasonable manwouldnotdo. The defendants mighthave
been liable for negligence, if, unintentionally, they omitted to do that which a
reasonablepersonwouldhavedone,ordidthatwhichapersontakingreasonable
precautions would not have done”.

20.Theaforesaidjudgmentsmakeitclearthatthenegligenceisafailuretoobserve,
forthe protectionoftheinterests ofanother person, the degree of care, precaution
andvigilancewhichthecircumstancejustlydemand. Applyingthe aforesaidtest, it
was the duty of the Petitioners to take care that equipments which are installed for
funorentertainmentareproperlymanagedandareofstandardqualitysothatmishap
does not occur. Therefore, inthe present case, itis absence of care on the part of
the Petitioners which had led to the mishap.

21.Further, the Petitioners have undertakenabusinessventure may beinthe
name of cultural fair (Mela) butundoubtedly, itwas foralarge profitand they were,
therefore, expected to regulate affairs in the fair, which a prudent and reasonable
man is expected to take so that there is no occurrence of such mishap.

22.Theword‘deficiency’isdefinedinSection2(1)(g)oftheConsumerProtection
Act, 1986, which reads as under :

Section 2(1)(g) — “deficiency” means any fault, imperfection, shortcoming or
inadequacyinthe quality, nature and manner of performance whichisrequired
to be maintained by or under any law for the time being in force or has been
undertakentobeperformedbyapersoninpursuance ofacontractorotherwise
inrelationto any service;

23. The said definition of the word ‘deficiency’, inter alia, provides that deficiency
would mean any imperfection in the manner of performance which is required to be
maintainedinpursuanceofthecontractorotherwiseinrelationtoanyservice. Therefore,
who have organizedthe fair (Mela) on such alarge scale were required to take proper
careandprecautionsinseeingthatserviceproviderspermittedbythemtakespropercare
and cautionin protecting the consumers who spend amountin getting entertainment.
As thatis not done, it would amount to deficiency in service by the Petitioners.

24.Inthisviewofthematter,thereisnosubstanceinthisrevisionand,therefore,
itis dismissed. There shall be no order as to costs.
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JUDGMENT

C.K. Thakker, J. :

1. The present appeals are filed against an order passed by the State Consumer
Disputes Redressal Commission, Madras (‘State Commission’ for short) on July 24,
1995 in Original Petition Nos. 143-149 of 1995 and confirmed by the National Con-
sumer Disputes Redressal Commission, New Delhi (‘National Commission’ for short) on
February 25, 2002 in First Appeal Nos. 500-506 of 1995.

2. Shortly stated the facts are that the Tamil Nadu Housing Board (hereinafter
referred to as ‘the Board’) was constituted under the Tamil Nadu Housing Board Act,
1961 (Act 17 of 1961). The primary object of creation of the Housing Board was to
acquire land in the neighbourhood areas of developed cities at a reasonable price and
to construct tenements, houses and flats thereon for providing residential accommoda-
tion to needy people of differentincome groups and categories. In the year 1982, vast
piece of land admeasuring about 28 acres of Thiruvamiyer, Chennai was acquired by
the State of Tamil Nadu under the Land Acquisition Act, 1894 for a public purpose,
viz. for the development of the area known as South Madras Neighbourhood Scheme.
On February 27, 1991 the Board approved a proposal to construct seven different types
of flats. It proposed to construct 102 flats under its High Income Group Scheme (‘HIG
Scheme’ for short). In order to assess demand from public, an advertisement was issued
by the Board on March 21, 1991 inviting applications for registration under the title
'‘Avail a chance of owning your own flat' in Thiruvanmiyur Extension, Madras. Seven
types of flats were mentioned in the said advertisement along with plinth area, tentative
price, initial deposit, monthly instalment, repayment period, amount of deposit for reg-
istration, etc. It was stated that pursuant to the said advertisement applications were
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made by interested persons. There was overwhelming demand and several persons ap-
plied. The record reflects that finally instead of seven types of flats, fifteen types of flats
were constructed under HIG Scheme. The Board issued letters on August 13, 1993 to
the applicants asking them whether they were willing to purchase flats. Necessary details
of the type, design, plinth area, tentative selling price and other particulars were sup-
plied. Draw was conducted on October 15, 1993 and provisional allotment letters were
issued on October 19, 1993. Tentative cost was specified in the letter which was to be
paid within a period of 21 days. Final allotment order was made on August 9, 1994
wherein final cost of the flat was mentioned. An agreement was entered into between
the Housing Board and allottees on August 22, 1994. In the said agreement, it was
mentioned that it was agreed between the parties that the ultimate cost of the total
construction of the flat was subject to the outcome in the award of compensation in
land acquisition proceedings pending adjudication and the final amount will be fixed
on that basis which will be paid by the members. Thereafter possession of flats was
given to all allottees. The members were then asked to pay additional amount. The
respondent-Sea Shore Apartments Owners Welfare Association [‘Association’ for short]
felt that the demand made and amount recovered by the Housing Board was neither
legal nor proper. It could not have demanded more amount. The amount which was
fixed earlier was already paid and the members of the Association were not treated
fairly. It, therefore, made representation on December 26, 1994 against the additional
amount. In the said representation, the Association asked the Board to give reasons for
enhancement of price of flats as also for reduction of period of payment of instalments
from 15 years to 13 years. The Board, however, did not reply to the said letter. Even
subsequent letter was not responded. Seven complaints were, therefore, filed by the
allottees before the State Commission on May 26, 1995 under Section 12 of the Con-
sumer Protection Act, 1986 (hereinafter referred to as ‘the Act’). Prayers were made in
the complaints to direct the Board and its officers to return the escalation amount paid
by the members of the Association with interest thereon; to restrain the Board and its
officers from insisting on payment of excess amount as demanded; to direct the Board
to collect the instalments in 15 years as per the order of allotment issued earlier; to pay
compensation of rupees one lakh for the loss sustained and mental agony suffered by
the members of the Association and to pay costs of the complaints. It was also stated
that the complainants had claimed relief for those members also whose names had
been given in the Annexure to the complaints.

3. Areply was filed by the Board controverting averments made and allegations
levelled in the complaints. It was stated that under the Demand Assessment Scheme,
the price mentioned in the advertisement was only ‘tentative’. Originally, the proposal
was for construction of seven types of flats but because of great demand, it was finalized
into fifteen types of flats. It was also stated that the construction cost was increased
because of increase in ground area, plinth area and also because of payment of excess
compensation to the land owners whose lands had been acquired for the purpose of
construction of flats. It was contended that if the allottees were really aggrieved over
the increase in cost, they could have well surrendered the flats. But they did not do so.
They accepted the increase in price and took over possession of property. It was also
contended that the Consumer Forum had no jurisdiction to deal with and decide the
matters relating to fixation of price of flats and on that ground also, the complaints were
not maintainable. It was submitted that the demand of price could not be said to be
illegal, fanciful or otherwise unreasonable and the complaints were liable to be dis-
missed.

4. The State Commission considered the rival contentions of the parties and held
that there had been ‘deficiency in service’ on the part of Board inasmuch as there was
illegal demand by the Board of additional amount which was neither legal nor proper.
The Commission observed that when the possession was sought to be given to the
allottees, they had no option, but to take possession of the flats and that is how pos-
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session was taken over by the members and the said circumstance could not go against
them. According to the State Commission, the complaint of the complainant- Associa-
tion that escalation was unjust, unwarranted and illegal was well founded and ought
to be upheld. According to the State Commission, 'three-fold defence' put forward by
the Board had no basis whatsoever. In the opinion of the State Commission, the defences
as to (i) increase in the plinth area, (ii) increase in the area of land, and (iii) payment
of excess amount of compensation to the land owners were vague and no particulars
were furnished. No details were supplied as to excess payment of compensation. It was
also not clear whether the entire excess amount of compensation paid to the land
owners was in respect of land on which flats were constructed by the Board and allotted
to the members of the Association. It was not open to the Board, commented the State
Commission, to demand from members of the Association, the entire amount which
it had paid to the land owners towards enhanced compensation. The State Commission
also held that the Board had no right to reduce the period of recovery of amount by
instalments from 15 years to 13 years and the said action was illegal. Accordingly, all
the complaints were allowed and the demand made by the Board was quashed and
set aside. Refund of amount was also ordered.

5. Being aggrieved by the order passed by the State Commission, the Board ap-
proached the National Commission. The National Commission by a short order dated
February 25, 2002 dismissed all the appeals observing inter alia that the State Com-
mission recorded that 'not a scrap of paper has been filed by the opposite party to show
that there was any land acquisition proceedings before any court in respect of the lands
in question'. According to the National Commission, the action of the Board in increas-
ing price was on non existing grounds and hence the demand was not legal. The appeals
were accordingly dismissed.

6. The Board has challenged these decisions by filing present appeals. On Novem-
ber 25, 2002, notice was issued. On September 15, 2003, leave was granted after
hearing the parties. Operation of the impugned order was also stayed subject to the
appellants depositing the disputed amount in the Court within a period of four weeks
from the date of the order. The Registry was directed to invest the said amount. The
matters were thereafter ordered to be posted for hearing. That is how the matters are
before us.

7. We have heard the learned counsel for the parties.

8. The learned counsel for the Board strenuously urged that the Commissions were
clearly in error in invoking the provisions of the Act and in observing that there was
‘deficiency in service’. According to the learned counsel, dispute in the instant case
related to fixation and determination of price of flats. Such dispute cannot be resolved
under the Act. Consumer Commission has no power, authority or jurisdiction to inquire
into, deal with and decide such questions. Even otherwise, in view of allegations and
counter-allegations and assertions and retractions, only civil court can enter into dis-
puted questions of fact on the basis of evidence adduced by the parties and Commis-
sions exercising summary power were in error in encroaching the jurisdiction of civil
court which could not have been done.

9. It was also submitted that from the facts it was clearly established that in 1991
what was done by the Board was to formulate a scheme and tentative price was fixed.
In view of overwhelmed response, the scheme was changed from seven types to fifteen
types flats. There was increase in plinth area, in ground area as also payment of excess
compensation to land owners. It was, therefore, clearly stated in 1993 to all the ap-
plicants whose names had been registered in 1991 about the revised price, the period
within which the amount was to be paid and the reasons for fixation of higher price.
It was also stated that at the time of registration in 1991, it was clearly indicted that
for those who opted to make payment in instalments, the period of repayment was 13
years. In 1993, however, when applications for allotment were called for, the period was
indicated as 15 years. The said mistake was rectified at the time of final allotment. With
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an open eye, it was accepted by the allottees and agreements were signed by them
giving undertakings. It was thereafter not open to the allottees to challenge fixation of
price of flats by the Board. They were estopped from doing so under the doctrine of
promissory estoppel. It was also submitted that when complaints were filed before the
State Forum, a counter-affidavit was filed on behalf of the Board wherein it was as-
serted that there were three-fold reasons for increase of price; viz., (i) increase in plinth
area, (ii) increase in ground area, and (iii) payment of enhanced compensation to land
owners. In view of the above pleas and defences, the State Commission ought to have
dismissed the complaints. The State Commission, however, failed to do so. But even
otherwise, the State Commission did not consider all the defences in their proper per-
spective and held that the Board was not entitled to claim additional amount and
issued certain directions including refund of amount with interest. Obviously, the Board
was aggrieved and it approached the National Commission. But the National Commis-
sion also, without considering the points raised by the Board confirmed the order passed
by the State Commission and dismissed the appeals. Both the orders, therefore, are not
in consonance with law and are liable to be set aside.

10. The learned counsel for the complainants supported the order passed by the
State Commission and confirmed by the National Commission. He submitted that the
State Commission has considered all the contentions raised by the Board and after
perusing the materials placed before it, recorded a finding that none of the three de-
fences raised by the Board was well-founded and hence could not be upheld. It was
a pure finding of fact based on evidence. The National Commission affirmed the order
passed by the State Commission observing that the findings recorded by the State
Commission were findings of fact and they did not call for interference. Such order
cannot be said to be illegal or otherwise unreasonable which can be interfered with in
exercise of discretionary jurisdiction of this Court under Article 136 of the Constitution
and the appeals may be dismissed.

11. Having heard the learned counsel for the parties, in our opinion, all the appeals
should be allowed. From the record, itis clear that in 1982, a huge land admeasuring
about 28 acres at Thiruvanmiyur Extension, Chennai was acquired by the State under
the Land Acquisition Act for public purpose, namely, for the purpose of development
of area known as South Madras Neighbourhood Scheme. Amount of compensation
was paid to the land-owners as per the award but it was enhanced in reference proceed-
ings. The Board came up to this Court, but the enhanced compensation was confirmed.
Itis also clear from the Scheme initially prepared, i.e. seven types scheme and fifteen
types scheme which was subsequently finalized, there was difference in plinth area as
also ground area. So far as price is concerned, in 1991, when the names of applicants
were registered, it was clarified that the price indicated was 'tentative price' and it was
subject to ‘final price’ being fixed by the Board. In any case when the scheme was
altered from seven types to fifteen types flats, it was stated that the amount shown was
merely ‘tentative selling price'. The intending purchasers, therefore, were aware of the
fact that the final price was to be fixed by the Board. In fact an agreement to that effect
was executed by all prospective allottees wherein they agreed that they would pay the
amount which would be finally fixed by the Board.

12. Clause 18 of the agreement entered into between the parties and signed by all
allottees is extremely important and reads thus;

"Itis expressly agreed between both the parties that after the finalizatin of the total
cost of construction of flat and the value of the land in accordance with the award
of compensation declared by the Tribunals and Courts the Purchaser shall pay to
the Vendor on demand before the registration of the Sale Deed the difference be-
tween the amount already paid by the purchaser as per Clause 2 above and the
price amount finally fixed by the Chairman the Vendor."

13. In the circumstances, it cannot be said that the allottees were not aware of the
above condition and they were compelled to make payment and thus were treated
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unfairly or unreasonably by the Board.

14. The State Commission in the impugned order observed that it was the case
of the Board that excess amount of compensation was awarded to the land owners.
It proceeded to state that the excess compensation had been awarded in respect of
lands covered by other schemes in the neighbourhood and the Board attempted to shift
the burden of the excess amount on the allottees of Thiruvanmiyur Extension Scheme.
It also stated that no evidence was produced by the Board to show that there was any
land acquisition proceeding before any court in respect of land covered by HIG Scheme
No. 102 (though Clause 18 of the agreement extracted hereinabove expressly refers to
such proceedings). It also observed that an affidavit was filed by the Secretary of the
Complainant-Association that HIG Scheme No. 102 was not involved in any land ac-
quisition proceedings before any court and the said averment has not been rebutted by
the Board. (It may, however, be stated that in the reply filed by the Board before the
State Commission, it was asserted that one of the reasons for increase in cost was due
to excess amount of compensation allowed to the land-owners). The State Commission
observed that all the three defences raised by the Board were ‘delectably vague’, with-
out any particulars as to how much escalation was due to plinth area, how much was
due to increase in the land area and how much was due to payment of enhanced
compensation to land owners. It went on to state that the cost of enhanced compen-
sation and increased area 'must also have been taken into consideration in fixing the
tentative selling price'. The action of the Board, in the opinion of the State Commission
was, therefore, unjust and arbitrary.

15. It was also held that reduction of period of payment of balance amount from
15 years to 13 years by monthly instalments amounted to ‘deficiency in service’ and
that part was, therefore, illegal. Accordingly, the following directions were issued by the
State Commission;

"1. Itis declared that the opposite parties are entitled to claim from the members
of the complainant Association for the flats allotted to them under No. 102 HIG
Scheme at Thiruvanmiyur Extension only the selling price mentioned in Ex.A2
(a) containing the particulars of this Scheme.

2. The opposite parties are directed to refund to the members of the complainant
Association who have made full payment, the excess amount collected with
interest thereon at 12% from the date of collection till payment.

3. Inrespect of the Members of the Complainant Association who have opted for
payment in instalments, the opposite parties are directed to re-schedule the
balance of payment as per Ex.A2 (a) in monthly instalments for 15 years in-
stead of 13 years and adjust the excess payment made if any, towards future
instalments.

4. The opposite parties are also directed to pay a consolidated sum of Rs.7,000/
- as costs to the Complainant Association at the rate of Rs.1,000/- per com-
plaint.

16. The National Commission, without discussing the evidence on record as also
contentions raised by the Board, conclusions arrived at and reasons weighed with the
State Commission, confirmed the findings by a brief order.

17. As observed earlier, it was contended by the Board before the State Commis-
sion and National Commission that fixation of price of flats cannot fall within the
purview of the commission. Itis, no doubt, true that ‘housing Construction” had been
included in the definition of ‘service’ in Clause (0) of Section 2(1) of the Act by the
Consumer Protection (Amendment) Act, 1993 [Act 50 of 1993]. But it was submitted
that the ‘fixation of price’ cannot be made subject matter of dispute and Consumer
Commission could not deal with the question as to adequacy of price. A specific con-
tention was raised by the Board before the State Commission and National Commis-
sion, but it was decided against the Board though according to the Board, the point
was covered by earlier decisions of the National Commission itself.
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18. The learned counsel for the Board referred to a decision of the National Com-
mission in Gujarat Housing Board v. Akhil Bhartiya Grahak Panchayat and Ors. (1996)
1 CPJ 103. Considering the provisions of the Act, the National Commission held that
the Consumer Commission had no jurisdiction to go into the question of pricing of
houses and plots, sold or allotted on hire purchase system by the Development Author-
ity or Housing Board. The Commission relied upon its earlier decision in Gujarat Housing
Board v. Datania Amritlal Fulchand and Ors. (1993) 3 CPJ 351.

19. True itis that in Lucknow Development Authority v. M.K. Gupta (1994) 1 SCC
243, this Court stated;

When private undertakings are taken over by the government or corporations are
created to discharge what is otherwise State’s function, one of the inherent objectives
of such social welfare measures is to provide better, efficient and the cheaper services
to the people. Any attempt, therefore, to exclude services offered by statutory or official
bodies to the common man would be against the provisions of the Act and spirit behind
it. It is indeed unfortunate that since enforcement of the Act there is a demand and even
political pressure is built up to exclude one or the other class from operation of the Act.
How ironical it is that official or semi-official bodies which insist on numerous benefits,
which are otherwise available in private sector, succeed in bargaining for it on threat
of strike mainly because of larger income accruing due to rise in number of consumers
and not due to better and efficient functioning claim exclusion when it comes to ac-
countability from operation of the Act. The spirit of consumerism is so feeble and
dormant that no association, public or private spirited, raises any finger on regular hike
in prices not because it is necessary but either because it has not been done for some-
time or because the operational cost has gone up irrespective of the efficiency without
any regard to its impact on the common man. In our opinion, the entire argument
found on being statutory does not appear to have any substance. A government or
semi-government body or a local authority is as much amenable to the Act as any other
private body rendering similar service. Truly speaking it would be a service to the society
if such bodies instead of claiming exclusion subject themselves to the Act and let their
acts and omissions scrutinized as public accountability is necessary for healthy growth
of society."

20. The above observations make it clear that when private undertakings are taken
over by the State or its Instrumentalities, any attempt to exclude the services offered
by such statutory bodies to the common-man from the application of the Act must be
discouraged. It would be against the spirit behind the benevolent legislation. At the
same time, however, it cannot be overlooked that ‘price fixation’ depends on several
factors. Normally, therefore, it would not be appropriate to enter into adequacy of price.

21. It may be profitable at this stage to refer to a decision of this Court in Premiji
Bhai Parmar and Ors. v. Delhi Development Authority and Anr. (1980) 2 SCC 129. The
petitioner in that case purchased a plot offered by the respondent-Authority and after
payment of price took possession thereof. Subsequently, however, he filed a petition
under Article 32 in this Court contending that the surcharge collected by the authority
was illegal and violative of Article 14. Dismissing the petition, this Court held that the
remedy sought by the petitioner to reopen the concluded contract with a view to getting
back a part of the purchase price paid and benefit taken was not proper.

22. The Court stated;

“Conceding for this submission that the Authority has the trappings of a State or
would be comprehended in ‘other authority’ for the purpose of Article 12, while
determining price of flats constructed by it, it acts purely in its executive capacity
and “is bound by the obligations which dealings of the State with the individual
citizens import into every transaction entered into the exercise of its constitutional
powers. But after the State or its agents have entered into the field of ordinary
contract, the relations are no longer governed by the Constitutional provisions but
by the legally valid contract which determines rights and obligations of the parties
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inter se. No question arises of violation of Article 14 or of any other constitutional
provision when the State or its agents, purporting to act within this field, perform
any act. In this sphere, they can only claim rights conferred upon them by contract
and are bound by the terms of the contract only unless some statute steps in and
confers some special statutory power or obligation on the State in the contractual
field which is apart from contract. "
23. The Court went on to state;
"The principal contention canvassed on behalf of the petitioners is that the treat-
ment meted to them by the Authority is discriminatory inasmuch as no surcharge
was levied on flats in MIG scheme constructed and allotted prior to November 1976
and after January 1977. MIG flats involved in these petitions were constructed and
were available for allotment in November 1976 and the lots were drawn in January
1977. There is one more MIG scheme at Munirka where the allotment took place
at or about the same time but in which case no surcharge was levied. The conten-
tion is that once for the purpose of eligibility to acquire a flat, the criterion is grounded
in income brackets, MIG, LIG, et et. those in the same income bracket form one
class even for the purpose of determining disposal price of flat allotable to them
irrespective of situation, location or other relevant determinants which enter into
price calculation and therefore, in the same income group there cannot be differ-
entiation by levying of surcharge in some cases and charging only the cost price in
other cases and that the discrimination is thus writ large on the face of the record
because by levying surcharge in case of petitioners they have been treated unequally
and with an evil eye. It is difficult to appreciate how Article 14 can be attracted in
the circumstances hereinabove mentioned. Cost price of a property offered for sale
is determined according to the volition of the owner who has constructed the prop-
erty unless it is shown that he is under any statutory obligation to determine cost
price according to certain statutory formula. Except the submission that the Author-
ity has a proclaimed policy of constructing and offering flats on ‘no profit no loss’
basis which according to Mr. Nariman has a statutory flavour in the regulations
enacted under the Act, the Authority is under no statutory obligation about its
pricing policy of the flats constructed by it. When the flats were offered to the
petitioners the price in round figure in respect of each flat was mentioned and surcharge
was not separately set out and this price has been accepted by the petitioners. The
obligation that regulations are binding on the Authority and have provided for a
statutory price fixation formula on ‘no profit no loss’ basis will be presently exam-
ined but save this the Authority is under no obligation to fix price of different flats
in different schemes albeit in the same income group at the same level or by any
particular statutory or binding formula. The Authority having the trappings of a
State might be covered by the expression ‘other authority’ in Article 12 and would
certainly be precluded from according discriminatory treatment to persons offering
to purchase flats in the same scheme. Those who opt to take flats in a particular
income-wise area-wise scheme in which all flats came up together as one project,
may form a class and any discriminatory treatment in the same class may attract
Article 14. But to say that throughout its course of existence the Authority would
be bound to offer flats income- group-wise according to the same price formula is
to expect the Authority to ignore time, situation, location and other relevant factors
which all enter the price structure. In price fixation executive has a wide discretion
and is only answerable provided there is any statutory control over its policy of price
fixation and it is not the function of the Court to sit in judgment over such matters
of economic policy as must be necessarily left to the Government of the day to
decide. The experts alone can work out the mechanics of price determination; Court
can certainly not be expected to decide without; the assistance of the experts.
24. Again, in Bareilly Development Authority v. Ajai Pal Singh (1989) 2 SCC 116
the Authority (BDA) constructed plots for persons belonging to different income grups.
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The terms and conditions contained in the brochure empowered the BDA to revise the
cost of price and to enhance the rate of flats. The petitioners got themselves registered
for allotment of flats. Notices were issued by the BDA intimating the petitioners regard-
ing the costs of flats and the rate of instalments. The said action was challenged under
Article 226 of the Constitution. The High Court of Allahabad, placing reliance on R.D.
Shetty v. International Airports Authority (1979) 3 SCC 489 held that the BDA acted
arbitrarily and unreasonably in unilaterally enhancing the cost of flats and the rate of
instalments and directed the BDA to redetermine the issue. The BDA approached this
Court.

25. Allowing the appeal, setting aside the judgment of the High Court and distin-
guishing International Airports Authority, this Court observed;

"Even conceding that the BDA has the trappings of a State or would be compre-

hended in ‘other authority’ for the purpose of Article 12 of the Constitution, while

determining price of the houses/flats constructed by it and the rate of monthly in-
stalments to be paid, the ‘authority’ or its agent after entering into the field of
ordinary contract acts purely in its executive capacity. Thereafter the relations are
no longer governed by the constitutional provisions but by the legally valid contract
which determines the rights and obligations of the parties inter-se. In this sphere,
they can only claim rights conferred upon them by the contract in the
absence of any statutory obligations on the part of the authority (i.e. BDA
in this case) in the said contractual field."

(emphasis supplied)

26. Recently, in Chief Administrator, PUDA v. Shabnam Virk (2006) 4 SC 74, the
allottee had filed an affidavit clearly indicating that she would undertake to abide by
all the terms and conditions of allotment letter and the amount indicated therein for
allotment of a house. There was nothing to show that the increase was possible only
when there was increase in the cost of construction. It was held by this Court that the
allottee was liable to pay amount as stipulated in the allotment letter. It was observed,

“Itis to be noted that the respondent herself had accepted in the undertaking that

she accepted the allotment of the house and undertook to abide by all the terms

and conditions of the allotment letter. It is not in dispute that in the allotment letter
the figure as demanded has been reflected. That being so the respondent was liable
to pay the amount as stipulated in the allotment letter.

As there is no dispute that the respondent had in fact filed an affidavit clearly
indicating that she undertook to abide by all the terms and conditions of the allotment
letter, the amount indicated in the allotment letter was the amount in respect of the
allotment of the house. We find nothing in the quoted clause to show that the increase
was possible only when there was an increase in the cost of construction. The clause
quoted above does not reflect any such intention of the parties.

27. In our considered opinion, the State Commission as well as National Commis-
sion ought to have considered all these aspects. Even if they were of the view that after
the amendment of the Act in 1993 and in the light of inclusion of ‘housing construction’
within the meaning of ‘service’ in Clause (0) of Section 2(1), the Commission had
jurisdiction to deal with and decide disputes relating to deficiency in service under the
Act which included the issues raised, it was obligatory on them to consider whether the
controversy raised in the proceedings with regard to fixation of price would be justiciable
on the facts and in the circumstances of the case, particularly in the light of the con-
tentions raised by the Board that there was increase in plinth area, ground area and
payment of enhanced compensation to land owners. They were also required to con-
sider that the Board does not have land of its own and the land was acquired under
the Land Acquisition Act by paying compensation as determined in accordance with
the provisions of that law. The Commissions also could not ignore the fact that when
the advertisement was issued for the purpose of registration of intending purchasers of
flats, they were clearly intimated that the price shown was merely a ‘tentative price’.
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Again, when the scheme was altered the intending purchasers were informed that the
price was tentative and they would have to pay price finally determined by the Board.
They consented and entered into an agreement by giving an undertaking that they
would pay the price determined by the Board. When the question of giving possession
of flats came up, the Board informed them to pay the remaining amount so that pos-
session could be delivered to them. They made such payment and obtained possession.
It was, therefore, contended by the Board that the allottees were estopped from raising
the contention that additional amount could not have been recovered from them. It was
open to the allottees not to pay the additional amount demanded by the Board and
not to take possession. By agreeing to pay the amount and by paying such amount and
taking possession, now they want to go behind the concluded contract between the
parties. In our considered opinion, all these questions were required to be gone into by
the State Commission as also by the National Commission. The orders passed by both
the Fora are, therefore, liable to be set aside.

28. Before we part with the matter, we may refer to one more aspect. After the
Board approached this court and notice was issued, the respondent-Association filed
a counter- affidavit in this court through Secretary of the Association. In the said af-
fidavit, the orders passed by the State Commission and affirmed by the National
Commission were sought to be supported. One may appreciate allottees taking such
stand supporting the orders which were passed in their favour. But while doing so,
certain averments and remarks have been made which were not necessary for determin-
ing the question. For instance in paragraph 12 of the affidavit-in-reply, it was stated,;

"A public undertaking like the Housing Board has not only to act fairly, but also
openly it cannot suppress vital documents and play the game of hide and seek. We
have given to ourselves a democratic Constitution. Accountability and transparency
are the pillars of democracy. There must be sun shine in the corridors of power. It
is lamentable that the bureaucrats of the Housing Board are still living in the at-
mosphere of British Raj and accountability and transparency are anaethima to
them."

29. In paragraph 16 of the counter, similar allegations have been leveled. It was
stated that an instrumentality of State is expected to conduct its affairs in transparent
manner, but the Board failed to do so. At another place, it was said that service oriented
body like the Housing Board cannot act like private bodies and take a ‘Shylockean
attitude’. In our opinion, all those observations could have been easily avoided. Since
we are setting aside both the orders and remitting the cases to the State Commission
for deciding afresh in accordance with law, it would not be appropriate to say anything
more on this. Let the matter rest there.

30. For the foregoing reasons, all the appeals are allowed. The order passed by the
State Commission and confirmed by the National Commission is set aside. All the
complaints are remitted to the State Commission to decide them in accordance with
law after hearing the parties. On the facts and in the circumstances of the case, there
shall be no order as to costs. Amount if any, deposited by the appellant-Board in this
Court may be refunded to the Board with accrued interest thereon. Since the original
complaints were filed in 1995, the State Commission will give priority to the cases and
decide them as expeditiously as possible preferably before June 30, 2008.

31. At this stage, we may clarify that we should not be understood to have ex-
pressed any opinion one way or the other on the controversy raised by the parties. All
the observations made by us hereinabove are limited for the purpose of holding that the
State Commission as also National Commission ought to have dealt with and decided
the contentions raised by the Housing Board. Therefore, as and when the complaints
will be placed for hearing before the Commissions, they will be decided strictly on their
own merits without being inhibited by those observations.

32. Ordered accordingly.
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JUDGMENT

Dr. Arijit Pasayat, J. :

1. Heard learned counsel for the parties.

2. Leave granted.

3. Challenge in this appeal is to the order passed by the National Consumer Dis-
putes Redressal Commission, New Delhi (in short ‘the Commission’) allowing the First
Appeal filed by the appellant before it (the respondent herein). He is hereinafter referred
to as the complainant. Before the Himachal Pradesh State Consumer Disputes Redressal
Commission (in short the State Commission), the complainant had filed a complaint
alleging that a Mini Bus owned by the complainant met with an accident during the
period when the Insurance Cover/policy issued by the appellant-Insurance Company
was in currency. The incident was reported to the Insurance Company but the claim
was not settled on the ground that the Driver of the offending vehicle did not have a
valid and operating driving license. The complainant took the stand that there was a
renewal of the driving license which was valid and legal and, therefore, the claim could
not have been repudiated by the Insurance Company. The State Commission rejected
the plea, categorically holding that there was no valid license issued by the R.T.A,
Hyderabad, as claimed by the Driver.

4. In appeal by the impugned order, a contrary view was taken and it was held that
it was accepted, as rightly noted by the State Commission, that the licensing authority
at Hyderabad had not issued any license as claimed. Yet, in view of the fact that there
was a renewal at Tinsukhia, the claim could not have been refused by the insurance
company. Reliance was placed on a decision of this Court in United India Insurance
Co. Limited v. Lehru and Ors. 2003 (3) SCC 338 in support of the view.

5. Learned Counsel for the appellant-insurance company submitted that Lehru’s
case (supra) related to a third party claim and not an own damage claim.

6. Learned Counsel for the respondent, on the other hand, relied on a decision of
this Court in Lal Chand v. Oriental Insurance Co. Ltd. 2006 (8) Scale 531 to contend
that the view taken by the National Commission was correct. Reliance has also been
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placed on a decision of this Court in National Insurance Co. Ltd. v. Swaran Singh and
Ors. 2004 (3) SCC 297.
7. Itis to be noted that Swaran Singh’s case (supra) was rendered in the back-
ground of Section 149 of the Motor Vehicles Act, 1988 (in short the ‘Act’).
8. This Court had occasion to deal with a similar issue in National Insurance Co.
Ltd. v. Laxmi Narain Dhut 2007 (3) SCR 579. It was inter alia held as follows :
"8. Section 149 of the Act relates to duty of insurers to satisfy judgments and awards
against persons insured in respect of third party risks. The language of the provision
is clear that it only relates to third party risk. The corresponding provision in the Old
Act is Section 96. Section 166 of the Act relates to application for compensation.
The same corresponds to Section 110-A of the Old Act. Section 168 of the Act
relates to award of the Claims Tribunal which corresponds to Section 110-B of the
Old Act. Section 170 deals with impleadment of the insurer in certain cases. Section
149 of the Act needs to be noted in full. The same reads as follows :
"149. Duty of Insurers to satisfy judgments and awards against persons insured in
respect of third party risks- (1) If, after a certificate of insurance has been issued
under Sub-section (3) of Section 147, in favour of the person by whom a policy has
been effected, judgment or award in respect of any such liability as is required to
be covered by a policy under Clause (b) of Sub-section (1) of Section 147 (being
a liability covered by the terms of the policy) or under the provisions of Section 163-
A) is obtained against any person insured by the policy then, notwithstanding that
the insurer may be entitled to avoid or cancel or may have avoid or cancelled the
policy, the insurer shall, subject to the provisions of this section, pay to the person
entitled to the benefit of the decree any sum not exceeding the sum assured payable
thereunder, as if were the judgment debtor, in respect of the liability, together with
any amount payable in respect of costs and any sum payable in respect of interest
on that sum by virtue of any enactment relating to interest on judgments. (2) No
sum shall be payable by an insurer under Sub-section (1) in respect of any judgment
or award unless, before the commencement of the proceedings in which the judg-
ment or award is given the insurer had notice through the Court or, as the case may
be, the Claims Tribunal of the bringing of the proceedings, or in respect of such
judgment or award so long as execution is stayed thereon pending an appeal; and
an insurer to whom notice of the bringing of any such proceedings is so given shall
be entitled to be made a party thereto and to defend the action on any of the
following grounds, namely :
(@) thatthere has been a breach of a specified condition of the policy, being one
of the following conditions, namely:
(i) acondition excluding the use of the vehicle-
(@) for hire or reward, where the vehicle is on the date of the contract of insurance
a vehicle not covered by a permit to ply for hire or reward, or
(b) fororganized racing and speed testing, or
(c) fora purpose not allowed by the permit under which the vehicle is used, where
the vehicle is a transport vehicle, or
(d) without side-car being attached where the vehicle is a motor cycle; or
(i) acondition excluding driving by a named person or persons or by any person
who is not duly licensed, or by any person who has been disqualified for holding
or obtaining a driving licence during the period of dis-qualification; or
(iii) a condition excluding liability for injury caused or contributed to by conditions
of war, civil war, riot or civil commotion; or (b) that the policy is void on the
ground that it was obtained by the non-disclosure of a material fact or by a
representation of fact which was false in some material particular.
(3) Where any such judgment as is referred to in Sub-section (1) is obtained from
a Court in areciprocating country and in the case of a foreign judgment is, by
virtue of the provisions of Section 13 of the Code of Civil Procedure, 1908 (5
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of 1908) conclusive as to any matter adjudicated upon by it, the insurer (being
an insurer registered under the Insurance Act, 1938 (4 of 1938) and whether
or not he is registered under the corresponding law of the reciprocating country)
shall be liable to the person entitled to the benefit of the decree in the manner
and to the extent specified in Sub-section (1), as if the judgment were given by
a Court in India:

Provided that no sum shall be payable by the insurer in respect of any such
judgment unless, before the commencement of the proceedings in which the
judgment is given, the insurer had notice through the Court concerned of the
bringing of the proceedings and the insurer to whom notice is so given is entitled
under the corresponding law of the reciprocating country, to be made a party
to the proceedings and to defend the action on grounds similar to those speci-
fied in Sub-section (2).

Where a certificate of insurance has been issued under Sub-section (3) of sec-
tion 147 to the person by whom a policy has been effected, so much of the
policy as purports to restrict the insurance of the persons insured thereby by
reference to any condition other than those in Clause (b) of Sub-section (2)
shall, as respects such liabilities as are required to he covered by a policy under
Clause (b) of Sub-section (1) of Section 147, be of no effect :

Provided that any sum paid by the insurer in or towards the discharge of any
liability of any person which is covered by the policy by virtue only of this Sub-
section shall be recoverable by the insurer from that person.

If the amount which an insurer becomes liable under this section to pay in
respect of a liability incurred by a person insured by a policy exceeds the amount
for which the insurer would apart from the provisions of this section be liable
under the policy in respect of that liability, the insurer shall he entitled to recover
the excess from that person.

In this section the expression “material fact” and “material particular” means,
respectively a fact or particular of such a nature as to influence the judgment
of a prudent insurer in determining whether he will take the risk and, if so, at
what premium and on what conditions, and the expression “liability covered by
the terms of the policy” means a liability which is covered by the policy or which
would be so covered but for the fact that the insurer is entitled to avoid or cancel
or has avoided or cancelled the policy.

No insurer to whom the notice referred to in sub-section (2) or sub-section (3)
has been given shall be entitled to avoid his liability to any person entitled to
the benefit of any such judgment or award as is referred to in Sub-section (1)
or in such judgment as is referred to in sub-section (3) otherwise than in the
manner provided for in sub-section (2) or in the corresponding law of the re-
ciprocating country, as the case may be.

Explanation: For the purposes of this section, “Claims Tribunal” means a Claims
Tribunal constituted under Section 165 and “award” means an award made by
that Tribunal under Section 168."

"9. In Swaran Singh’s case (supra) on which learned Counsel for the parties
have placed reliance undisputedly related to a case under Section 149 of the
Act. This Court elaborately dealt with the scope and ambit of Sections 147 and
149 of the Act and after tracing the history of compulsory insurance and the
rights of the third parties, held that the concerned cases were mainly concerned
with third party rights under the policy. It was held in that context that any
condition in the policy whereby the right of the third party is taken away would
be void, as noted in para 23 of the judgment.

10. In paras 69 and 70 the principles were culled out in the following terms:
"The Insurance Company is required to prove the breach of the condition of the
contract of insurance by cogent evidence. In the event the Insurance Company fails
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to prove that there has been breach of conditions of the policy on the part of the
insured, the Insurance Company cannot be absolved of its liability. This Court did
not lay down a degree of proof, but held that the parties alleging the breach must
be held to have succeeded in establishing the breach of the condition of the contract
of insurance, on the part of the Insurance Company by discharging its burden of
proof. The Tribunal, must arrive at a finding on the basis of the materials available
onthe records."

11. In para 110 also the summary of the findings were recorded which reads as

follows :

()

(if)

(iii)

(iv)

v)

(vi)

(vii)

(viii)
(ix)

Chapter Xl of the Motor Vehicles Act, 1988 providing compulsory insurance of
vehicles against third-party risks is a social welfare legislation to extend relief by
compensation to victims of accidents caused by use of motor vehicles. The
provisions of compulsory insurance coverage of all vehicles are with this para-
mount object and the provisions of the Act have to be so interpreted as to
effectuate the said object.

Aninsurer is entitled to raise a defence in a claim petition filed under Section
163-A or Section 166 of the Motor Vehicles Act, 1988, inter alia, in terms of
Section 149(2)(a)(ii) of the said Act.

The breach of policy condition e.g. disqualification of the driver or invalid
driving licence of the driver, as contained in sub-section (2)(a)(ii) of Section
149, has to be proved to have been committed by the insured for avoiding
liability by the insurer. Mere absence, fake or invalid driving licence or dis-
qualification of the driver for driving at the relevant time, are not in them-
selves defences available to the insurer against either the insured or the third
parties. To avoid its liability towards the insured, the insurer has to prove
that the insured was guilty of negligence and failed to exercise reasonable
care in the matter of fulfilling the condition of the policy regarding use of
vehicles by a duly licensed driver or one who was not disqualified to drive
at the relevant time.

Insurance companies, however, with a view to avoid their liability must not only
establish the available defence(s) raised in the said proceedings but must also
establish “breach” on the part of the owner of the vehicle; the burden of proof
wherefore would be on them.

The court cannot lay down any criteria as to how the said burden would be
discharged, inasmuch as the same would depend upon the facts and circum-
stances of each case.

Even where the insurer is able to prove breach on the part of the insured con-
cerning the policy condition regarding holding of a valid licence by the driver
or his qualification to drive during the relevant period, the insurer would not be
allowed to avoid its liability towards the insured unless the said breach or breaches
on the condition of driving licence is/are so fundamental as are found to have
contributed to the cause of the accident. The Tribunals in interpreting the policy
conditions would apply “the rule of main purpose” and the concept of “fun-
damental breach” to allow defences available to the insurer under Section 149(2)
of the Act.

The question, as to whether the owner has taken reasonable care to find out
as to whether the driving licence produced by the driver (a fake one or other-
wise), does not fulfil the requirements of law or not will have to be determined
in each case.

If a vehicle at the time of accident was driven by a person having a learner’s
licence, the insurance companies would be liable to satisfy the decree.

The Claims Tribunal constituted under Section 165 read with Section 168 is
empowered to adjudicate all claims in respect of the accidents involving death
or of bodily injury or damage to property of third party arising in use of motor
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vehicle. The said power of the Tribunal is not restricted to decide the claims inter
se between claimant or claimants on one side and insured, insurer and driver
on the other. In the course of adjudicating the claim for compensation and to
decide the availability of defence or defences to the insurer, the Tribunal has
necessarily the power and jurisdiction to decide disputes inter se between the
insurer and the insured.

(X) The decision rendered on the claims and disputes inter se between the insurer
and insured in the course of adjudication of claim for compensation by the
claimants and the award made thereon is enforceable and executable in the
same manner as provided in Section 174 of the Act for enforcement and ex-
ecution of the award in favour of the claimants.

(X) Where on adjudication of the claim under the Act the Tribunal arrives at a
conclusion that the insurer has satisfactorily proved its defence in accordance
with the provisions of Section 149(2) read with sub-section (7), as interpreted
by this Court above, the Tribunal can direct that the insurer is liable to be
reimbursed by the insured for the compensation and other amounts which it has
been compelled to pay to the third party under the award of the Tribunal. Such
determination of claim by the Tribunal will be enforceable and the money found
due to the insurer from the insured will be recoverable on a certificate issued
by the Tribunal to the Collector in the same manner under Section 174 of the
Act as arrears of land revenue. The certificate will be issued for the recovery as
arrears of land revenue only if, as required by Sub-section (3) of Section 168
of the Act the insured fails to deposit the amount awarded in favour of the
insurer within thirty days from the date of announcement of the award by the
Tribunal.

(xi) The provisions contained in sub-section (4) with the proviso thereunder and
sub-section (5) which are intended to cover specified contingencies men-
tioned therein to enable the insurer to recover the amount paid under the
contract of insurance on behalf of the insured can be taken recourse to by
the Tribunal and be extended to claims and defences of the insurer against
the insured by relegating them to the remedy before regular court in cases
where on given facts and circumstances adjudication of their claims inter se
might delay the adjudication of the claims of the victims."

12. At this juncture, it would be necessary to test the logic behind Section 149 of
the Act. The conditions under the said provision relate only to third party risks and
claims.

17. Section 149 is part of Chapter XI which is titled “Insurance of Motor Vehicles
against Third Parties”. A significant factor which needs to be noticed is that there is no
contractual relation between the insurance company and the third party. The liabilities
and the obligations relatable to third parties are created only by fiction of Sections 147
and 149 of the Act.

18. It is also to be noted that the terms of the policy have to be construed as it
is and there is no scope for adding or subtracting something. However liberally the policy
may be construed, such liberalism cannot be extended to permit substitution of words
which are not intended. (See United India Insurance Co. Ltd. v. Harchand Rai Chandan
Lal 2004 (8) SCC 644 and Polymat India (P) Ltd. v. National Insurance Company Ltd.
and Ors. 2005 (9) SCC 174.

19. The primary stand of the insurance company is that the person driving the
vehicle did not have a valid driving license. In Swaran Singh’s case (supra) the following
situations were noted :

(i) the driver had a license but it was fake;

(i) the driver had no license at all;

(iii) the driver originally had a valid license but it had expired as on the date of the
accident and had not been renewed;
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(iv) the license was for a class of vehicles other than that which was the insured
vehicle;

(v) thelicense was a learner’s license.

Category (i) may cover two types of situations. First, the license itself was fake and
the second is where originally that license is fake but there has been a renewal subse-
qguently in accordance with law.

20. Chapter Il contains Sections 3, 4 and 5 of the Act relating to licensing of drivers
driving the motor vehicles.

24. In the background of the statutory provisions, one thing is crystal clear i.e. the
statute is beneficial one qua the third party. But that benefit cannot be extended to the
owner of the offending vehicle. The logic of fake license has to be considered differently
in respect of third party and in respect of own damage claims.

25. It would be appropriate to take note of what was stated in Complete Insulations
(P) Ltd. v. New India Assurance Co. Ltd. 1996 (1) SCC 221. In paras 9 and 10 it was
observed as follows :

"9. Section 157 appears in Chapter Xl entitled “Insurance of Motor vehicles against
Third Party Risks” and comprises Sections 145 to 164. Section 145 defines certain
expressions used in the various provisions of that Chapter. The expression “Certifi-
cate of Insurance” means a certificate issued by the authorised insurer under Sec-
tion 147(3). “Policy of Insurance” includes a certificate of insurance. Section 146(1)
posits that “no person shall use except as a passenger, or cause or allow any other
person to use, a motor vehicle in a public place, unless there is in force in relation
to the use of the vehicle by that person or that other person, as the case may be,
a policy of insurance complying with the requirements of this chapter”. Of course
this provision does not apply to vehicles owned by the Central or State Government
and used for Government purposes not connected with any commercial enterprise.
This provision corresponds to Section 94 of the old Act. Section 147 provides that
the policy of insurance to be issued by the authorized insurer must insure the speci-
fied person or classes of persons against any liability incurred in respect of death of
or bodily injury to any person or damage to any property of a third party as well
as against the death of or bodily injury caused to any passenger of a public service
vehicle caused by or arising out of the use of the vehicle in a public place. This
provision is akin to Section 95 of the old Act. It will be seen that the liability extends
to damage to any property of a third party and not damage to the property of the
owner of the vehicle, i.e., the insured. Sub-section (2) stipulates the extent of liability
and in the case of property of a third party the limit of liability is Rupees six thou-
sand only. The proviso to that Sub-section continues the liability fixed under the
policy for four months or till the date of its actual expiry, whichever is earlier, Sub-
section (3) next provides that the policy of insurance shall be of no effect unless and
until the insurer has issued a certificate of insurance in the prescribed form. The next
important provision which we may notice is Section 156 which sets out the effect
of the certificate of insurance. It says that when the insurer issues the certificate of
insurance, then even if the policy of insurance has not as yet been issued the insurer
shall, as between himself and any other person except the insured be deemed to
have issued to the insured a policy of insurance conforming in all respects with the
description and particulars stated in the certificate. It is obvious on a plain reading
of this provision that the legislature was anxious to protect third-party interest. Then
comes Section 157 which we extracted earlier. This provision lays down that when
the owner vehicle in relation whereto a certificate of insurance is issued transfers to
another person the ownership of the motor vehicle, the certificate of insurance together
with the policy described therein shall be deemed to have been transferred in favour
of the new owner of the vehicle with effect from the date of transfer. Sub-section
(2) requires the transferee to apply within fourteen days from the date of transfer
to the insurer for making necessary changes in the certificate of insurance and the
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policy described therein in his favour. These are the relevant provisions of Chapter
Xl which have a bearing on the question of insurer’s liability in the present case.
10. There can be no doubt that the said chapter provides for compulsory insurance
of vehicles to cover third-party risks. Section 146 forbids the use of a vehicle in a
public place unless there is in force in relation to the use of that vehicle a policy
of insurance complying with the requirements of that chapter. Any breach of this
provision may attract penal action. In the case of property, the coverage extends
to property of a third party i.e. a person other than the insured. This is clear from
Section 147(1)(b)(i) which clearly refers to “damage to any property of a third party”
and not damage to the property of the ‘insured’ himself. And the limit of liability
fixed for damage to property of a third party is Rupees six thousand only as pointed
out earlier. That is why even the Claims Tribunal constituted under Section 165 is
invested with jurisdiction to adjudicate upon claims for compensation in respect of
accidents involving death of or bodily injury to persons arising out of the use of
motor vehicles, or damage to any property of a third party so arising, or both. Here
also it is restricted to damage to third-party property and not the property of the
insured.

26. The restrictions relating to appeal in terms of Section 173(2) does not apply
to own damage cases.

38. The inevitable conclusion therefore is that the decision in Swaran Singh’s case
(supra) has no application to own damage cases. The effect of fake license has to be
considered in the light of what has been stated by this Court in New India Assurance
Co., Shimla v. Kamla and Ors. 2001 (4) SCC 342. Once the license is a fake one the
renewal cannot take away the effect of fake license. It was observed in Kamla’'s case
(supra) as follows :

"12. As a point of law we have no manner of doubt that a fake licence cannot get

its forgery oultfit stripped off merely on account of some officer renewing the same

with or without knowing it to be forged. Section 15 of the Act only empowers any

Licensing Authority to “renew a driving licence issued under the provisions of this

Act with effect from the date of its expiry”. No Licensing Authority has the power

to renew a fake licence and, therefore, a renewal if at all made cannot transform

a fake licence as genuine. Any counterfeit document showing that it contains a

purported order of a statutory authority would ever remain counterfeit albeit the fact

that other persons including some statutory authorities would have acted on the
document unwittingly on the assumption that it is genuine.

39. As noted above, the conceptual difference between third party right and own
damage cases has to be kept in view. Initially, the burden is on the insurer to prove that
the license was a fake one. Once it is established the natural consequences have to flow.

9. The above aspects were highlighted recently in Laxmi Narain Dhut case (supra).

10. In the instant case, the State Commission has categorically found that the
evidence on record clearly established that the licensing authority had not issued any
license, as was claimed by the Driver and the respondent. The evidence of ShriA.V.V.
Rajan, Junior Assistant of the Office of the Jt. Commissioner & Secretary, RTA, Hyderabad
who produced the official records clearly established that no driving license was issued
to Shri Ravinder Kumar or Ravinder Singh in order to enable and legally permit him to
drive a motor vehicle. There was no cross examination of the said witness. The National
Commission also found that there was no defect in the finding recorded by the State
Commission in this regard.

11. It appears that pursuant to the orders dated 14.07.2005 passed by this Court,
the entire amount awarded was deposited in this Court. Since, we have held that the
appellant-Insurance Company has no liability, the amount deposited be returned to the
appellant-Insurance Company with accrued interest, if any.

12. The appeal is allowed. No costs.
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